
Subject: File No. SRFINRA2014028
From: Gary N. Hardiman

July 24, 2014

Secretary
U.S. Securities and Exchange Commission
rulecomments@sec.gov

Re: Comments on SRFINRA2014028, Proposed Rule Change Relating to Definitions
of NonPublic Arbitrator and Public Arbitrator

Dear Secretary:

Thank you for the opportunity to comment on the proposed rule changes concerning
the definitions of nonpublic and public arbitrators.  My comments are directed
primarily to proposed new Rules 12100(p)(3), 12100(u)(3) and 12100(u)(7).

After more than 20 years as an NASD/FINRA public arbitrator, under the new Rules, I
would suddenly become a nonpublic arbitrator.  This would occur because my law
firm and I have likely devoted 20% or more of our professional time to serving parties
in investment disputes, and we have done so for the most part on behalf of investors. 
Put another way, because we have represented what most people would call the
“investing public,” I would now, ironically, become a “nonpublic” arbitrator.

I believe that arbitrators like me have been generally understood by everybody in the
business as someone who is not in the business. My view has always been that our
status as industry outsiders is what made arbitrators like me “public” rather than
“nonpublic.”

I share the concerns of commenter Richard A. Stephens that the motivation for this
change seems suspect, apparently based on one out of 45 comments received earlier
on the proposed rule changes.  Stephens comment letter, July 6, 2014, at p. 6.  I
support Mr. Stephens’s proposed changes to the proposed changes, but I could also
envision a more candid set of changes given FINRA’s stated rationale for the change: 
“By expanding the scope of the nonpublic arbitrator definition, parties would have a
greater ability to address their own perceptions of bias through the use of their
unlimited strikes on the nonpublic arbitrator list.”  SEC Release No. 3472491 at §
II.1 (79 Federal Register 128 at 38081.)  Given the rationale of “address[ing parties’]
perceptions of bias”, why not create three categories of arbitrators, something like: 
(1) arbitrators with no apparent bias, (2) arbitrators with possible industry bias, and
(3) arbitrators with possible investor bias.  Each party could pick one arbitrator from
each pool.  Wouldn’t that serve the stated goal even better?

Perhaps, but the category names do not exactly inspire confidence so I am not
seriously proposing them.  Rather, my point is 1)to express my agreement with the
Commission’s stated rationale for the Rule changes that perception of fairness on the
part of the public is an important priority for our arbitration process, and 2) to express
my disagreement with a Rule change that would thwart that rationale by burying
professionals who represent the investing public in the industry nonpublic side.  It
will make selection of a balanced panel more difficult, which increases the risk of
imbalanced decisions, and a consequent decline in public confidence.

I respectfully oppose the changes and support Mr. Stephens’s counterproposals.

mailto:rule-comments@sec.gov


Thank you.

Gary N. Hardiman
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For the Nuclear Rcgulatory Comrnission

Ânnette L. Vietti-Cook,
St:cretary ol llte Connission.
IFIì ]]oc. 2015 0a490 Filed 3 3 15;8:45 anÌl

BILLING CODE 7590_01_P

SECURITIES AND EXCHANGE
COMMISSION

[Release No.34-74247A; File No. SR-
BATS-201 5-091

Self-Regulatory Organizat¡ons; BATS
Exchange, lnc.; Notice of Filing of a
Proposed Rule Change To Amend
Rules 11.9, 11.12, and 11.13 of BATS
Exchange, lnc.; Correction

Ii'ebruary 26, 2015.

AGENcY: Seculities and Exchange
Commission

AcTloN: Notice; colrection.

SUMMARY: The Securities and Exchange
Commission published a document in
the Federal Register on February 18,
2015, concerning a Notice ofFiìing ofa
Proposed Iìule Change to Amend Rules
11.5,11..'1.2, and 11.13 0f BATS
Exchange, Inc.. The document
contained a typographical error,

FOB FUHTHER INFORMATION CONTACT:

Chlistophel P, Globbel, Division of
Tlacling and Malkets, Securities and
Exchange Commission, 100 F Stleet NE.
Washingtorr, DC 20549, (202) 551-5491.

Colrection

In the Federal Register of Februaly
18, 2015 in FR Doc. 20'1.5-3222, on page
872O, it't the filst and second line in the
subheacling uncler the heading
..SECURITIES AND EXCHANGE
COMMISSION" in the thild coìumn,
correct tÌre refelence to "File No. Slì-
BATS-2014-09" ir]stead to "File No.
sIl-BATS-201 s-09. "

fill M. Peterson,

ÁssÌs/ûn I S t: t: re t arlr.

fl-R lloc.2015-04423 lîiÌed 3-3-15; B:45 anl
BILLING CODE 80,I1_01_P

SECURITIES AND EXCHANGE
COMMISSION

[Belease No. 321-74383; File No. SR-FINRA-
2O144281

Self-Regulatory Organizations ;

Financial lndustry Regulatory
Authority, lnc.; Order Approving a
Proposed Rule Change Relating to
Revisions to the Definitions of Non-
Public Arbitrator and Public Arbitrator

February 26,201,5.

L lntroduction
On lune '1.7,201.4, the Financial

lndusiry Regulatory Autholity, inc.
("FINRA") filed with the Securities and
Exchange Commission ("SEC" or
"Commission"), pursuant to section
19(b)(1) of the Securities Exchange Act
of 1934 ("Act") 1 and Ruìe 19b-4
thel'eundel,2 a proposed lule change to
amend FINRA Rule 12100(p) of the
Code of Arbitration Plocedure for
Customer Disputes ("Customel Code")
and trINIì.A Ilule 13100[p) of the Code
of Arbitration Procedule for Industly
Dispr,rtes ("Industly Code")
(coliectively, "Codes"), defining the
term "non-public arbitrator;" ancl
FINIìA Iìule 12100(u) of the Customer
Code and Rule 1 3100(u) of tlie Industry
Code, defining the term "public
arbitlator, "

The ploposed rule change was
published for comment in the Federal
Register on fuly 3, 201,4.3 On August 4,
2014, FINRA extended the time period
in which the Commission must approve
the proposed rule change, disapplove
the proposed lule change, or institute
ploceedings to determine whether to
approve or disapprove the ploposed
rule clrange to October "1, 2O'1,4. The
Commission received three hundred
sixteen (3t6) comment letters in
lesponse to the Notice of Filing.+ g¡1

r 15 U.S.C. zBs(b)(r).
,17 cIrR 240.'Igb 4,
:r Exchange Act lìelease No. 72491. (Jnn, 27, 2014\,

79 FR 38080 (Jul, 3, 201a) (Notice oflìiling of
Proposed Rulc Cìrange lìelating to Revisions to tìre
Definitions of Non-Public Arbitrator ancl Pubìic
,A.rbitrator) ("Noticc of Filing"). The conrnctrt
pcriocl closccl oìr .Jrììl¡ 24, 2014.

I Of the 316 letters, 21 u'ere Lrniqrre ìetters, an(l
295 of the lette¡s follou'ed a forn desiguatcd as thc
"'f_1,pe A" lcttcr, submitted by self-idcntified
iirrìe¡rcnclelt financial advisors ("inclependelt
financial acìr,isors") ("'l'ype Â l,etter").'Ilìe ullique
lctlcrs \^¡ere subnittecl b¡' pht, t, M. Aidikolï,
Aidikoff, t.lìrì & Bakhtiari, clated lul¡, r, zoro
{"Aidikoff t,etter''); Stevcn B. C'a¡uso, Esq., Macìdox
Ifurgett & Canrso, P.C., dated July 1, 2014 ("Caruso

)ul_r' I-r'ttt'r" ) lìvan K. Bakìrt jari. Aidikolf, tJhl &

llakhtiari. dated Jnll' 2,2014 ("llakhtiari JuÌy
l,cttor'); lìidrard A. Stcphers, AttonreJ'at Law.
tlalocì Juìr' tì.2014 ('Stcpheìrs Lcttcr")i l)anieì Ii.
llacine, llarrack, Ìlodos & Ilacine, datcd Jul-\, 1 B,

2014 ( lla(jilo l,ctter"); llìossonr Nicjnskj. clalcrl

.Julv 20. 201a ("Nir;inski Letter"); Christo¡rlrcr l-.

September 30, 2014, the Commission
received a letter'fi'om FINRA lespondir.rg
to tìre commer-rt letters.s On October 1,

2014, the Commission issued an order
to institute ploceedings pursuant to
section 19(b)(2)(B) of the Act(jto
determine whether to approve or
disapprove the proposed rule change.
The order was publisìied for comment
in the Federal Register on October 7,
2O14.7 The Commission received
foulteen (14) comment letters in
response to the Ploceedings Older.s On

Mass, dated luly 21, 2014 ("Mass Lctter"); Gìern S.
Gitomcr, McCausland Keer and Br¡ckman, cìated

l\iy 23,201,4 ("Gitomer lul)' l,etter"); Davirì T.
Beìlaire, Esq,, Executive Vice President & General
Counsel, Financial Services IDstitute, datccl Juìy 24,
2014 (''FSI Letter"); Tìromas l. Bcrthel, CEO, Ilerthel
Irisher & Conpany, dated luly 24, 201 4 ("llerthel
Lctter"); Kevin M. Carroll, Managing I)ircctor and
-¿\ssociâte General Counsel, Secu¡ities Industry and
l-inanciaÌ Markets Association, cìatcd J\ly 24,201.4
("SIFMA July Letter"); Cl Crolì, Student lntern,
Elissa Germaine, Supervising Attorley, and lilì I.
Gross, Director, Investor Rights Clinic at Pace Larv
School, datecl lt.]ly 24,2014 ("PIRC Jul), Lettcr");
Jason Doss, Presidert, Public Lrvesto¡s A¡bitration
Bar Association, dated luly 24, 201.4 ("1'IABA
I-etter"); Georfle H. l'riedmau, Esq,, George I'1.

Friedman ConsultiDg, LLC, dated July 24, 2014
("Friedman July l-etter"); Gary N, Hardiman, dated
lr¡y 24,2014 ("IJardinan Letter"); J, llurtorì
LeBlanc, Presiclent, Âmerican Association for
Jnsticc, datcd July 24, 2O1.4 ("AAJ Lette¡"); Richard
P. Ilyder, Iìsq., President, Securities A¡bitratiou
Conìnentâtor, hrc., dated l\tly 24,2074 ("SAC July
l,etter"); r\ndrea Seidt, Presiclent, North Anerican
Sccurities Administrators Association, and Ohio
Securities Commissio[er, dated July 24,2014
("NAS^A july Letter"); lìobert Getman, datcd July
28, 2014 ("GctnÌan Letter"); Barry D. Estell,
Attorne¡, at l,aw (retired), dated Augusl 13,2014
("Estell Letter"); and Waltcr N. Vernon III, Esq.,
dated August 21, 2014 ("Vcrnon Letter"). Commenl
lctters are availabÌe at r/wrv..sec.gov.

'l'he (iommission discusse d thcse commelts in
tlre Proceediugs Orcler, See infrc Dore 7.

5 Letter from Margo A. lìassan, Assistant Clrief
Counsel, ¡'INIìA I)isptrle ResoÌution, to Brent J.

Fields, Secretary, SIìC, daterì September 30, 2014
("FÌNRA September Lcttcr"). The FINRA September
Lettcr is available at w^,rv.sec.Bov.

(r 1s U.S.C. z8s(b)(2)(B).
TExclrange Âct lìelease No, 73277 (Oc|.1.,2014),

79 FR 60556 (Oct. 7 , 2O1a\ (Order InstitutiDg
Proceedings To Dcternine \{ìretìrer To Approve or
Disapprove Proposed Rule Changc RelatiDg to
Iìevisions to tìle llefinitions of Non-Public
Arbitrator ancl Public.A¡bitrator) ("Proccetlings
Order").'l'he conìnìeÌlt pcriod closed on November
6,201,4.

rrI'Ììe comnlerìt letters u,cre suìrrìitted by: John A.
Iìender, Iìsq., Mernber, Ilyar Swanson Clcvcìand,
clatecl Ortobcr 10, 2014 ("Ben(lcr Lettcr''); George H.
Irriedman, Iisquire, Gcorge ll, Frierìrnan Corsulting,
l,l,C, dated Octol)er 20, 20t4 ("FriedmaD C)ctoìrer
I-ctter"); Richard P. lìycler. }ìsq., l'residcnt.
Sccuritics Arbitration Comncnl¿rtor, Irtc.. tlatclcl
October 26, 2014 ("SAC Oclober l-ettcr"); Stcvcn B.
Camso, Esq., Madclox lìargctt & Canrso. I'.C.. (lâted
Octobcr 29, 2014 ["Cilntso Octobe¡ l-ettcr"); lìr'al
K. llakhtiari. Aidikoll. llhl & llakhtiari, dato(l
Octol)er 30. 2014 ('Bakhtiari Ocloìrcr l-rdtcr');
Glcnlr S. Gitorrer. McCarrsl¡rd Ker:rr antì llucknran,
rlatcrl Novenrber i), 2014 { (litonìcr NoYcrrìrcr
l-ctter"); \,Villiarn lloatl\,. I)rosi(lcDt, North .¡\nrcrjcar
.Sccuritics Aclnrinistrators Asso(ìiatiorì .ìrì(l
\NashiDgloD Ssiuritìes Ârlnr jnistralor. d¡tctl

(Ìr¡rt i¡rur:rl

ft
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November 24,201,4, the Commission
leceived a letter fi'om FINIìA responding
to the comment Ìetters.r) On Decembel'
1,1,,20'1,4, the Commissiorr received a

lettel from FINRA supplementing tìre
FINRA November Letter.lo

This order approves the ploposed rr.rle
change.

II. Description ofthe Proposed Rule
Change

In ger-reral, FINRA classifies
arbitratols as "non-public" or "public"
based on their professional and personaÌ
affiliations. Currently, FINRA Ruìe
12100(p) of the Customer Code and
Þ-INRA Rule 13100(p) of the Indr-rstry
Code (defining the telm "non-public
arbitrator") ìist financial industry
affiìiations that might qualify a person
to serve as a non-public arbitratol in the
FINRA arbitration forum. Conversely,
FINRA Rule 12100(u) of the Customer'
Code and FINIì,\ Iìuìe 13100(u) of the
Industly Code (defining tìre telm
"public arbitrator") list affiliations that
disqualify a persorì flom scl'ving as a

public arbitrator in the FINRA
arbitration fomm. FINRA is proposing
to delete the definitions in their
entilety, and leplace them with new
definitions. The proposed amendments
ale described below.

November 6, 2014 ("NASAA November Letter");
Kcvin M. Carroll, Managing Director ancl Associate
General Counsel, Securitics Lrdustry ancl li'inancial
Mârkets Associâtion, dated Novenìl)er 6,2014
("SIFMA Novenrbe¡ Letler"); R¡,a¡ Co¡bin, Kori
Eskridge, aud Kristina I.rrrìrvig, Stuclent lnle¡ns, and
Nicole Iannarone, Assistant Clinical Professor,
Georgiâ State lJniversity Colìegc of l-au, Invcstor
.Advocacy Clinic, datecl Novembcr 6, 2014 ("GStl
L,etter"); C] CroÌl and Jeffre¡' Valaccr, Stuclcnt
Intcms, Elissa Gc¡mainc, Supen'ising AttorDey, ancì

Jiìì I. Gross, Dircctor, IÌrvcstor lìights CliDic at Pace
Law SchooÌ, datecl Novcmbcr tj, 2014 ("PIRC I'irst
November Letter"); Greg Curley, SeDior l.,itiSatiorl
Connsel, Amcrican International Group, lnc,. AIG
Ach'isor Group, Inc., clatcd Nove¡rber 6.2014 ("AIG
l-ette¡"); \4/illiam A. Jacobson, Iìsq.. Cliricaì
Professor of Lan, ancl Ili¡ector, anrl Nathan 1". Ilaurn,
Stuclert, Conrell [J]riversitv l,au, Sr:hool .Sccrìrities
Lan' (llinic, datecl Novcmber 6. 2014 ("CSLC
l,etter'')i I)aniel Wolfe, l.egaÌ Inten, and'llcresa
Verges, Ilirecto¡, []¡l jversity of Miami lìì\,eslor
Rights Clinic, dated Novcnrl;cr 6, 2014 ("LlMlllc
Letter"); ancl (ìl Croll and Jcffrev Valac-er'. stutlent
Intcr¡rs, Iìlissa Gr:¡¡u¿liDc, Su¡rervisiDg 

^ltorìle\,, 
aÌld

Jill L Gross, I)irector, Inrrestor ììights CliDic at Pace
Lau' Scìrool, d¡terl Novcmbr,.¡ 2.1. 20:Ì4 ("PIRC
Ser:oud November Lctlor"). (ìoìlnlcrìt lettcrs arc
ar,¿riÌaìtle al rvlrli,..çcc.gov.

') Lctter fì'oDr Margo A. I lassan. Âssista¡t (lìrief
(lounscl, flNllA Disputc lìesolrrlio¡r. to llr(rnt J.
llielcls, Sccrctan', Sll(1. claterì No\'{rDrbcr 24. 20:1 4

("1ìNIIA NovdlbLìr Leltrr" ). 1'Ìrr: lilNlìA Novcnrber
l,ettcr is available iìt xarrr..çec.gov.

r0 l,otter Trom Margo ;\. I Iassarì. Assìstalt Cììirìl
(lounscl, l'lNlì;\ l)ìs¡rtrtr: Ilosoluliol, to lJrcrìt I.
l:'iclds. Sctlctarr,. SlìC. clatcd Dc(lDrl)cr 1 l . 201 4
("|lNlì^ lJcccnibcr l-cltor'').'l'irr: IilNiìA lJcc;r:mbcr
l,ettcr is availablc rt r1'r1r'.s(rr..gor,.

A. No n-Publ i c Arbitrator Defi nit io n

1. Proposed New Rule 12100(p)(1) 11

Under the current noìr-public
aÌbitÌator definition, if a person is
currently, or was witlìin the past five
years, affiliated with a financial
industry entity specified in tÌre mle (a
"specified financial industry entity"),
the person is classified as a non-public
arbitrator.l2 Tìre rule permits these
individuals to be reclassifìed as pubiic
arbitrators five years after ending all
financial industry affiliations unless (i)
ihey letired from, or spent a substantial
part of their caÌeer witlì, a specified
financial industry entity ra or (ii) they
wele affiliated for 20 years or more with
a specified financiaÌ industry entity.14
The individuals subject to these
exceptions remain classified as non-
public aÌbitrators.

New Rule 12100(p)(1) would
eliminate the five-year cooling-off
provision for persons who work in the
financial industry by permanently
classifying persons who are, or were,
affiliated wiih a specified financiaÌ
industry entity at any point in their
careers, for any duration, as non-public
arbitrators. New Rule 12100(p)(1) would
also add two new categories of financial
industry professionals who would be
peÌmanently classified as non-public
arbitrators: (i) Persons associated with,
including registered through, a mutual
fund or hedge fund, and (ii) peÌsons
associated with, including registered
through, an investment adviser'. 1 s

In addition, new Rule r2100(p)(r)
would cÌarify certain references made in
the current rule. For instance, the new
rule wouìd replace "[a person]
registered under the Commodity
Exchange Act; a membel of a

commodities exchange . ., or

¡1 Where this o¡der refers only to ¡nlcs in the
Crrstomer Code, the chmgcs and discussious also
apply to the couesponding ruÌes in the lrìdustry
Code.

12 See curent Rule 12100(p)[1).'lhis provision
applies to a person u'ho is, or rvas u'ithin the past
fivc years: (t) Associated u,itì), jncludiìrg registered
through, a broker or deaìer (inclrrtliug a governmcrrt
secrrrjties l¡roker o¡ deale¡ or a municipal sccurities
dealer); (z) registcred rurde¡ thc Commodities
Exchangc Act; (3) a member of a commodities
exchange or a registered futurcs associationi or (4)

associated rÀ'ith a persol or firrl rcgistcrccl undcr
llrn Corrrrrorlil ics lrxcìrar:gc Acl.

1:r Sce cuuent Rule 12100(p)(2).
1a Sec current lìule r2r00(u)(2).
15'Curreìrtly, FINIìA Rulcs prccludc these

incìivirìuals f¡om sen,ing as arbitrators in any
capacit¡,. Sce currcrt Iìule 12100(p) a:rd (u). If,
hon'ever, tlre¡' s¡r.1 their affiliatiou 111ç1, ¡1¿1, sç¡l,ç
as public arllitrators after a tu,o-r,ear c;ooling-off
period.'lìhcsc inclivicìuals may ser\¡c as non pttìrlic
arbjtrators if tìrcy are quaÌificd to scr'\'c uìldcr
anothcr provisior (e.g., cluaJh, registererì as an
i)rvest¡rent acìr,isc¡ and an associ¿rlccì Pcrson of a

l:INIìA membqJ.

associated with a person or firm
Ìegistered rÌnder tlìe Commodity
Exchange Act," ro with "a person who
is, or was, associated with, including
legistered through, under, or with (as

applicable),. .theCommodity
Exchange Act or the Commodities
Futules Trading Commission[,]" Also,
instead of refelring to "a member .

of a registered futures association," 17

new Rule lzto0(pXr)(B) wouÌd identify
the association as the National Futules
Association. Moleover', new Rule
12100(p)(1)(B) would include a

reference to "[a person] who is, or was,
associated with, including Ìegistered
thlough, undeÌ, or with (as applicable),
. , the Municipal Securities
Rulemaking Board." In acldition, new
Rule 12100(p)(l)(C) would include a

plovision to cover any entity "organized
under or registered pursuant to the
Secr,rrities Exchange ,{ct of 1934,
Investment Company Act of 1940, or the
Investment Advisers Act of 1940." This
provision would cover financiaì
industry affiliated persorìs not otherwise
specified in the rule and potentiaÌ
categories of financial industry
professionals that may be created in the
future.

2. Proposed New Rule 12100(p)(2)

Under current Rule 12100(p)(3),
attoÌneys, accountants, and other
plofessionals who devoted 20 percent or
more of their professional work in the
last two years to serving specified
financial industry entities and/or
empìoyees, are classified as non-public
arbitrators.ls ll.ule 12100(p)(3) permits
these individuals to be reclassified as
public arbitÌators two years after they
stopped providing services to specified
financial industry entities, with one
exception. A person who provided
services for 20 calendar years or moÌe
over the cor.lÌse of his or her career is
peÌmanently disqualified from serving
as a public arbitratoÌ.1rì

ìrroposed new Rule 12100(p)(2) would
broaden the appìication of cuüent Rule
r2r00(p)(3) in three ways: (i) It would
increase the ìook-back peliod from two
years to five years, (ii) it would appÌy to
not onìy services provided to specified
financial industly entities but also to
services pÌ'ovided to any persons or
entities associâted with those specified
linancial inchrstry entities, and (iii) it
would permanently disqualify fi'om
serrrir-rg as pubìic arbitÌatoÌ's persotìs
n'ho providecì the specified services I'ol

irì.Sce curreìrt l'lNlìÀ IìuÌe 1 21 00{p)(1 J(B)-(D).
i7 Sce crrLrcrt }i'lNllÂ lìule 12100(p)(1)(C).
¡rillììc nrÌc a¡r¡rlics to thc persons alrcì entities

listcd iD curreìrt Iìul0.12100(p)(1).
rrr.9cc currcDt lìule 1 21 00(u)(2).
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15 calendal' years ot' mole over. the
cor.rlse of theiL caÌeeÌs (in contlast to tìre
cullent 20 year provision).20

In addition, tÌre proposaì would
replace the phlase "plofessiorraì wolk"
r,r,ith "professional time. "
3. Proposed New Rule rzr00(p)(3)

Currently, FINIìA lules permit
individuals wìro represent ol plovide
plofessior-ral services to investors in
securities disputes to serve as public
arl¡itrators.2 1

Under proposed new Rule
rZf 00(p)(3), attorneys, accountants, and
othel plofessionals who devoted 20
percent oL more of theil plofessional
time, within the past five years, to
serving palties in investment or
financial indr.rstry employment disputes
would be classified as non-public
arbitrators. However', Ilule r2r00(p)(3)
vyould permit these individuals to serve
as public albitlators five years after they
stopped devoting 20 percent ol more of
theil professional time to serving parties
in investment or financial indr.rstr.y
employment disputes with one
exception. A person who plovided
services for 15 calendar years or more
over tlie course of his or her career
would be permanently disquaÌified from
serving as a public arbitrator,22

4. Proposed Nern, Iìule rZr00(p)(+)
Under current Ruìe 12100(p)( ), any

person who is an employee of a bank ol
otbel financiaì institution who (i) effects
transactions in securities, including
govelnment or mrl'ricipal securities, and
commodities, futures, ol options, or (ii)
supelvises ol monitors the compÌiance
with the seculities and commodities
laws of empìoyees rtdro engage in such
activities is classified as a non-pubìic
albitrator. When these individuals end
their- affiliation, they are immediately
leclassified as public arbjtrators unìess
they have errgaged in this type of work
I'or' 20 years or more over the coulse of
their careels.2:l

Proposed new Rrrle 12100(p)( ) would
add a five-yeal look-back period to this
provision. SpecificalÌy, undel proposed
new Ilule 12100(p)(4), any person who,
r,r,ithin tìre last five calendar years, was
an emplovee of a bank or other financial
institutiort r,,,ho (i) effects tlansactions in

?'J Srr: ¡rroposerì ncu, lìulc 12100(u)(2). 'l'he 15

l¡e¿ìrs arc ¿r tolaÌ lunrìlcr of vears--thc), u'ould not
bavc to l;e conscriulive vears.

2r (ìlrr{rìtl\,, tìtesc intlivitltals arc not qnalifierì
runclr:r llle noD-ltrrl;Jic arìtjtrator tlefiltjtion to senc
as rton llrìrìit: ¿ìrl)il.alors, lor arr; tìtcv clisqualìficcì
Jl on scn,inB as ltuìtlic arllitrators rurrìer tìrc puìtlic:
rrl)it.ati0ll rìcf iIìtiolt.

rr Sr:r: ¡rro¡rosecl Dcrr,lìuìr: i2100(il)(3J.'Ì'lì{) j5
\¡cars arc a total truntìtr:r o1 \'cars-tììeJ,u'ouìcl not
har c 1o bc corseculivc \'(ìars

rr S{ar (lrrorìt lìuìc 1 2l 00(u)(2).

secluities, including government oÌ
rnunicipaì securities, commodities,
fi.rtnles, or options, or (ii) supelvises or
monitors the compliance with the
securities and commodities laws of
employees who engage in such activities
would be classified as a non-public
arbitlator. However, ploposed new Rule
12100(p)(4) wouÌd permit these
individuals to serve as public arbitrators
five years aftel they ended their
industry affiliation unless they provided
these services for' 15 years or more.24
After 15 years ofsetvice, the proposed
rules would permanently classify such
individuals as non-public arbitrators.25

B. Public Arbitrator Definition

1. Proposed New Rule 12100(u)(1)

Current Rules 12100(u)(1) and
rzr00(u)(s) identify the types of
financial industry employment that
disqualify a person fi'om serving as a
public albitlator by cross-r'eferencing
those activities listed in current Rule
12100(p) (defining "non-public
arbitrators"). Consequently, these
otherwise qualified individuaÌs are
classified as non-pubÌic albitrators.
Proposed new Ruìe 12100(u)(1) would
retain the types of financial industry
employment that would disqualify a
peÌsorl from serving as a public
arbitrator with revisions identical to
those in proposed new Rule r2r00(p)(r).
Specifically: (i) Instead ofreferring to
"[a person] registered under the
Commodity Exchange Act; a member of
a commodities exchange . ., ot-
associated with a person ol firm
registered under the Commodity
Exchange Act," proposed new Rule
r2r0O(u)(r)(B) would refer to "a person
who is, or was, associated with,
including legisteled thlough, under, or
with (as applicabÌe), . . the
Commodity Exchange Act or the
Commodities Futures'Irading
Commission;" (ii) instead of referring to
"a member . . of a registered futures
association," ploposed new Rr-rle
lzr00(u)(r)(B) would identify the
association as the National Futures
Association; (iii) ploposed new Rule
12100(u)(r)[B) would add a reference to
"[a person] who is, or was, associated
with, including registeled thlough,
under, or with (as applicabìe), . . the
Municipal Secu¡ities Ruìemaking
Board;" ancl (iv) proposed new Rule
12100(p)(1)(C) would include a

prorrision to cover any entity "olganized
under ol registeled pursuant to the
Seculities Exchange Act ol 1934,

Investmeut Company Act of 1940, or the
Investrnent Advisers Act of 1S40." This
provision would cover financial
industry affiliated persons not otherwise
specified in the mle and potential
categories of financial industry
professionals that may be created in the
future.

As stated above, current FINRA Rule
12100 (p)(1) generally permits
individuals classified as non-public
arbitrators to become reclassified as
public arbitrators five years after ending
theil affiliations (subject to specified
exceptions).2(ì As explained in the above
discussion on proposed new Rule
r2100(p)(r), the proposal would
eliminate the five-year cooÌing-off
period2T resuìting in the permanent
classification of these individuals as
non-public arbitlators pursuant to new
Rule 12100(u)(1).

2. Ploposed New Rules 12100(u)(2) and
12100(u)(6)za

Under cuuent Iìule r2100(u)(1),
attorneys, accountants, and other
professionals who devoted 20 percent or
mole of their professional work in the
Ìast two years to serving specified
financial incL,rstry entities and/or
employees listed in current Rule
r2100(p)(r), may not be cÌassified as
public arbitrators. However, cutÌent
Ilule 12100(u)(r) permits these
individuals to be reclassified as public
arbitratols two yeats after they stopped
providing those services, with one
exception.2e A person who provided
selvices for 20 calendar years or more
over the coruse ofhis orher career is
pelmanently disqualified fi'om serving
as a public arbitrator.3o

Ploposed new Ruìes 12r00(u){2) and
12100[u)(6) would broaden the
plovisions of culrent Rule 12100(u)(1)
in three ways: (i) It would apply to not
only services provided to specified
financial industly entities but also to
sel'vices provided to any persons or

26 See supra notes 12, :12, and 13 and their
acconìpanying text.

27Cu¡rent lìule 12100(u)(3) srìbjects investment
acìvisers and ltersots associated rvith, ûicluding
registered throrrgh, a rurtual fulrcl or hecìge fund to
a tu,o-ycar cooling-ofi period aîter encÌing the
a1Ïìliation. tJncìcr proposed nen' Rulc 12100ht)(1),
thcsc i¡rclivicìuals u,oukì also bc subject to
perììaner)t classificatio¡t as nongrltlir: a¡bitrators.

2'JAltìrough the descriplions of the
disqualificatious in ¡rro¡rosed nct, Rulcs
12100(u)(2) and 12100(uXO) ììrc almost icleDticaì.
FINRA beÌievcs it rvouìd adcì claritv to tlìe
clcfinition to cìislinguìsh u,ber thc provisions
u,ould ¡esuìt jl a llcnnancnt classificalion, artì
rn,ìrcn tìrey u'ould rosull iu a tenrporarl,
r;Ìassificatio¡r. See Notiæ of lì'ìling, 79 Irlì 38080,
3808a (Jul.3,20la).

21rSer: curLent Rule .¡ 2100(u)(r) (iucor¡roratiDg.
¡,r¡rorìß ollìrrr llrirr¡s. crrrrntrt llr¡lrr l21tJ0{1rll3)1.

:r{) .9ee current lìuÌc 1 2'l 00(u)(2) (referencing tìre
20-r,ear lìnre ¡rcriorl).

2r Sec pro¡roscd neu, llulc 12100(u)(4). l'lìc 15
\¡cars are a total nurnber of _r'cars-tìtc¡, r!oulcl rrot
havc to be coDseciltì\¡c l/cars.

25 Sr:c pro¡roscrì nct' lùrlc 12100(u)(4).
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entities associate d r,r'itl-r those sp eci lied
financial industly entities;:r1 (ii) new
Rule 12100(u)(z) woLrld decrease the
numbel of yeals for a pelmanent
disqualification from 20 years to 15
yeats;:r2 and (iii) new lìule 12100(u)(6)
would inclease the cooìing-off period
from two years to five years.:r:J In surn,
the ploposal would permanently
disqualify from serving as public
arbitlators persons who provided the
specified selvices for 15 calendar years
or moLe over the course of theiÌ' careers.

3. Proposed New Rules 12100(u)(3) and
r 2r00(u)(z)

Uncler proposed new Iìules
r 2r 00(u)(3) ar.rd t zt 00(rr)(7) attorneys,
accountants, expert witnesses, and other
plofessionaìs who devote 20 percent or
mole of theil professional time annualÌy
to representing ol providing services to
parties in disputes concelning
investment accounts ol tlansactions, or
empìoyment relationships within the
financial industry genelaÌly would be
cìassified as non-pr,rbìic arbitlators.1r4
New l{ule 121OO(t)(7), howevel, wouÌd
permit these individuals to be
reclassified as public arbitrators five
yeals after the finaÌ caìendar year in
which they devoied 20 peÌcent or more
of their professional time providing
those services witÌr one exception. A
person who pr-ovided services for 15
calendar years or more ovel the course
of his ol'hel caleer would be
pelmanently disqualified from serving
as a public aÌbitÌatoÌ'.3r'

4. Ploposed New Ruìes 12100(u)(a) and
12100(u)(6):rt;

Under current Rule 12100(u)(f), any
person who is an employee of a bank or
other financial institution and (i) effects
transactions in seculities, including
government ol mr.rnicipaì securities, and
commodities, Iltures, or options, or (ii)
supervises or monitors the compliance

:r1 fl. currcrt Rulc 12100(p)(3) to illustrate tìre
scope of coverage to be expancìed by proposccl nelv
Iì.ulc 12100(u)(2).

32'l'he 15 ),ears arc a total numbcr of )'ears they
u,ould not havc to ìrc coìlsecuti\¡e years.

:ì:ì SubstantivcÌv, Proltosed neu, Iìules f 2f 00(u)(2)
and 12100(u)(6) arc iuralogous to ¡tro¡rosed nerv
Rule 12100(p)(2).

:r'¡'Ilìc sul)starìcic of proposecl ncu' Ruìes
12100(u)(3) aDd 12.ì00(u)(7) corresllonds ro tlìc
sul)slarìce of ¡rroposccl ¡cu' Rulc 12100(p)(3).

:rs.See ¡;ro¡rosecl reu, lìulc r2100(u)(3). I'lìe I 5
ycars ¿ìro a total ìlunlller clf ¡,ears--thct' u'oulcl nol
har¡c tr¡ l;e col)scriutivc vcars.

:rrì AlthouSlì tìrc rlcsrli¡rlions of the
clisquaìilir;ations in ¡tro¡tosed ncrv lìulcs
12100{u){4) aD(l 12100(u)(B) a¡c allrost jcìe¡tical,
FlNlìA ltr:lir:r,cs il rvoulrl aclrì claritv to tlrc
tìcfi¡rttìon lo tìistirrguisb u,hcr the ¡rrovisions
n,oulcì l:suìt rì a p(ìnDar)er)l r:l¡ssification. and
rvhen thev rvoulrì rcsult itÌ a tcÌlìllolarv
r:lassifjc;alioD. .Sec Noli(io of lrilitrg. 79 Iìì 38080.
3B0tl4 {Jul. 3.2014).

with the securities and commodìties
laws of employees who engage in such
activities is cìassified as a non-public
arbitrator.irT When these indivicìuals end
their affiliation, they may immediately
be reclassified as public arbitlators
unless they have engaged in this type of
work for 20 yeals or more oveÌ the
couÌse of their careeÌ's.:]{}

Ploposed new Rules r2100(u)(a) and
r2100(u)(B) would broaden the
application of provisions of cullent Rule
12100(u)(r) in two ways: (i) Proposed
new Rule r2r00(u)(S) would pelmit
these individuals to be reclassified as
public arbitrators five years after they
ended theiÌ affiliation, and (ii) proposed
new Rule r2r00(u)(+) would decrease
the number of years required for a

permanent cÌassification as a non-public
arbitÌator fiom 20 years to 15 years.3e

5. Proposed New Rr-rle 12100(u)(5)

Under current Rules 12100(u)(6) and
lt2100(u)(7), individuals who are
employed by,ao or who are directors or
officers of,41 an entity that dilectly or
indirectly controls, is controÌled by, or
is under common contlol with, any
partnership, corporation, or other
organization that is engaged in the
securities business ale classified as non-
public arbitrators.a2 These persons may
become public arbitrators two years
after ending their affilialion.a3

Proposed new lìule 12100(u)(5) would
broaden the provisions of current Rules
r2r00(u)(6) and 12100(u)(7) in two
ways: (i) It would expand the scope of
the classification by replacing the
phrase "securities business" with
"financial indr.rstry," and (ii) it would
increase the cooling-off period from two
years to five years.aa

6. Proposed New Rule 12100(u)[9)

Under current Rule 12100(u)(+), an
attorney, accountant, or other
pÌofessional whose firm derived 10

37 Sec current Rule 12100(u)[1), rvhich cross-
refercnccs cnrrent lìule 12100(p)(4), among other
provisions.

:rri .9ee cìurent Rule 12100(u)(2).
rì1)'l'he 15 yeârs are a total nrulbcr of )'ca¡s-they

u'ould not have to be coìlsecrÌtive years,
4r)Sce currerìt Rule 12100(u)(6).
ar See cìruent Rule 12100(u)(7).
'r2 ljncler current Rules 12100(uJ(6) and

12100(u)(7), â spouse or innodiate famill, ¡rg¡¡1ls.
of such indivicluals u,oulcl also be classificcl as a

non-public arbitrator.
a:r See curLcnt Rule:t2100(u); .see a/so irry'c notc

49 an(l accorìpanviDg tcxt.
44 Curreìlt Rule 1 2100(u) srrbjccts ìrdividuals

covcred b),current Iìules 12r00(u)(tì) and
12100(u)(7) to iì t\ 'o-year coolirg-ofl ¡reriod after
encìing tìrc affiliation. l'he disqualification for
s¡rouscs an<l immccliate familt' membcr" i.
arld¡essecl in proposecl rcr¡' Rule 12r00(Lr)(11),
rvhicìr rctailrs a two-\¡ear r:oolìng off lterlocl after
errtllng the affiliation or reìationshi¡r (tliscrrssccì
belon,).

percent or moÌe of its annual revenue in
the past two years from providing
selvices to specified financiaì industry
entities is classifiecl as a non-public
arbitrator. Similarly, under current lìule
f2f00(u)(S), any attorney, accountant, or
other professional whose firm derived
$50,000 or more in annual revenue in
the past two years from providing
pÌofessional services to any specified
financial industry entity lelating to any
customer disprrle concet'ning an
investment account or transaction is
also classified as a non-pubÌic arbitrator.
In both instances, however, cunent Rule
12100(u) permits such individuals to be
reclassified as public arbitrators two
years after they ended their affiliation
witìr the film or two years after the firm
no longer derived annual levenue from
specified financial industry entities that
exceeding those thresholds.as

Proposed new Rule 12100(u)(9)
would: (i) Merge current Rules
12100(u)(a) and rzroo(u)(5), and (ii)
remove the requirement that the $50,000
in revenue relate to customer disputes
concerning an investment account or
transaction. Specifically, under
proposed new Rule 12100(u)[9) any
person who is an attorney, accountant,
or other professional whose firm
derived $50,000 or more, or at least 10
percent of its annual revenue, in any
single calendar year during the past two
calendar years, from (i) the entities
listed in pÌoposed new Rule r2100(u)(t)
and/or from any persons or entities
associated witÌr such listed entities, or
(ii) a bank or other financial institr.rtion
where persons effect transactions in
securities ir-rcluding government or
municipal secr-rrities, commodities,
futures, or options would be classified
as a non-public arbitrator. Ploposed new
Iìule 12100(u)(9) would, however',
permit such individuals to be
reclassified as pì.rblic arbitrators two
calendar years after ending theil
empìoyment with the employing firm.

7. Ploposed New Rule 12100(u)(10)

lJnder proposed new Ilule
12100(u)(10), attorneys, accountânts,
and otìrer professionals whose firm
derived $50,000 or more, or at least 10
pcrceì11 ol' ils annual revenue, in any
single calendar year during the past two
calendar years, from individuaÌ and/or
jnstitutionaì investors relating to
secrÌrities matters generally would be
classified as non-public albitrators.
Irroposed new Iìule 12100(u)(10) r,r,ouìd,
hor,r,ever, pelmit such individuals to be

t-, (i*,, ¡t,,l,r 1 2 1 00(u) sub jects inclivicìuaÌs
covr:¡cd bv current lìulcs 12100(u)(4) and
I 2:100(u)(5) to a l\^/o-year coolirg-off pcriocl aftcr
endìrg lhc affiÌjatiou.
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leclassified as public arbitrator.s two
calendar years after ending their
employment witìr the employing film or
two years after the filrn no longer
del'ived annual Ìevenue from individual
and/or institutional investors relatir-rg to
securities matters that exceeding ihose
thresholds.

B. ìrroposed New Ruìe 12100(u)(11)

Under current Rules 12100(u)(6) and
12100(u)(7), an individual whose
sporÌse or in-rmediate family membel is
employecl by,a(ì or is a director or. officer
oÏ,a7 an entity that dilectly or indirectÌy
controls, is contlolled by, or is under
common control with, any partnership,
corpolation, or other organization that is
engaged in tÌre securities business is
classified as a non-prrblic arbitr.ator.
These persons may become prrblic
arbitlators two yeais aftel ending their.
affiliation.as

In addition, under current Rule
r2ro0(u)(B), an individual whose
spor.rse or immediate famiìy membel is
engaged in the conduct or activities
desclibed in cullent Rule 12100(p)(1)-
(+) (i.e., is employed by a specified
financial entity or provides services to
such an entity and/or the entity's
empìoyees) is classified as a non-public
arl¡itrator.+ tr

Ploposed new Rule 12100(u)(11)
woulcl: (i) Merge current Rules
1 21 00(u)(6), 121oo(7), and r zroo(u)[s),
and (ii) add a two year cooìing-off
period. Specifically, under new Rule
12100(u)(11) a person whose immediate
family member is an individual whom
FINIìA would disqualify fi'om serving
on the public arbitlator roster would be
cÌassified as a non-public arbitrator.
LIor,vever, if the person's immediate
family rnember ends the disqr,ralifying
affiliation, or the person ends the
relationship with tlie individual so that
the individuaì is no longer the person's
immediate famiÌy member, ihe person
wouìd be able to be reclassified as a
pubìic albitlatol after two calendar
yeals hacl passed from the end of the
affi liation or- r'elationship.

L Defìnitiorr of "Immediate Family
Meml¡er"

Cullent Ruìe 12100(u) defines the
term "immcdiate family member" to
include a pet'son's parent, stepparent,

child, stepchild, member of a persor.r's
household, an individlral to whom a
pelson plovides financiaÌ support of
more than 50 percent of his or her
annual income, or a person who is
claimed as a dependent fol federal
income tax putposes. Culrent Rule
12100(u) does not define the ter.m
"spouse."

Proposed new Rule 12100(u) would
amend the definition of "immediate
family member"'to add as immediate
family members a person's spouse,
partner in a civil union, and domestic
pAriner.

The text of tìte proposed rule change
is available, at tlie principal office of
FINRA, on FINIIA's Web site at http://
www.finra.org, and at the Commission's
Public Reference Room. A more detailed
description of the proposed rule
changes is contained in the Notice of
Filing and the Ploceedings Order.so

III. Comment Summalys1
In response to the Notice of Filing, the

Commission received 316 comment
Ìetters (including 295 copies of
sr.rbstantially the same letter submitted
by self-identified independent financiaÌ
advisors). Five of the commentets
expressed suppolt for the proposed rule
change in its entirety,s2 Two
commenters opposed the ploposed r.ule
change in its entirety.s:r The other
commenters (including the independent
financial advisols) generally supported
the proposed rule change in part, but
raised concerns about various aspects of
the ploposal.

In response to the Proceedings Or.der,
the Commission received fonrteen
comments.sa Of these comments, four
supported the proposal,ss three opposed
the proposaÌ,s6 and the remainder
pall ialìy supported or opposed aspects
of the ploposal.r'z

A. Permanent Classification of lndustry
Entployees as Non-Public ALbitrators

In general, the ploposaì would lesult
in the permanent classificatior-r (or-

recÌassificatior-r of current public
arbitlators) of individuals who worked
in the financial industry (a) in any
capacity, (b) at any point, and (c) for any
chrration, ("lndustry Affiliates") as non-
public arbitrators, Many commenters
opposed the permanent cÌassification of
Industly Affiliates as non-public
albitlators for varying reasons.ss

1. Elimination of the Cooling-Off Period

In general, the proposal would result
in the classification (ol reclassification
of current public arbitrators) of
individuals as non-public albitratols
who otherwise would have been
classified as public arbitrator.s.
Specifically, individuals who worked in
the financial industry for any dulation
would be permanently classified as non-
pubìic arbitrators (effectiveìy
eliminating the five-year cooling-off
period).ss

Several commenters supported this
provision as providing a workable
"bright-line" test that would address
criticism regarding bias (perceived ol
actual) in favor ofthe financial
industry,tìo including one that stated
that eliminating the five-year cooling-off
period would eiiminate industry-side
potential and perceived bias.or

Many commenters opposed
eliminating the five-year cooling-off
period for Industry Affiliates.ti2 Some of
these commenters expressed concern
tliat eliminating the cooling-off period
could exclude arbitrators with industrv
experience who couìd be useful on a '
panel to, among other things, educate
the other panelists on industly
practice.6lr Another commenter
suggested that FINIIA classify lndustry
Affiliates as neither pubìic nor norr-
public arbitrators for a set number of
yeals following the date they end their
affiliation with the financial industry.{ja

lr1"*rrlr". L"u"r, ancì PIRC Second November
Letter.

5tr See, e.9., Type A Letter, FSI Letter, Getmaìr
Letter, ancl VerDor Lcttcr.

.'1).See proposcd ¡ten,Rules 12100(p)(1) and (u)(1).
trrr.9ee Aiclikoff l,etter: .see r¡1so Camso Octoìter

I-ctter, Bakìltiari Octobcr Lctter, Gitoner Novenrìrer
Lctter, SIFMA Novenììrcr l-ettcr. CSL(l Lelte¡
Bakhtiari July Lctter,.Slli'MA July l,etter, NASAA
Jul¡, ¡"¡,"., PI^BA Lelter, aI(l A^J l-etter.

(ìt See SI|MA Novcnbcr l,ettcr.
ri2 See llender l-etter, I'ricclntan Ocloìler Lcttcr.

,SAC October Letter, 'l'¡?c A Letter, IiSl Lcücr.
Getnran Letlcr, Llertìlcl l-etter, aìld VerloD LcilcÌ.

'r:r.9ee'l'¡'¡re A l-etter aìrd llcrtlìel l-ettcr; seo o/so
IISI l-elter.

rìr Scc Irrietlnt¡lt Odol)cr Letter; srr: a/so PIR(ì fuÌr,
l-e ttcr aììd FSI l-otte¡ (suggcsting ,,,",t.ttRt*llìl],1,

rri sco crìrrclt lìuÌe 12100(u)(6),
j7 Sec cur¡eììt Ììulc 1 21 00(rì)(7).
'r¡J.5'¡rr currctìt lìule 1 2100(tr).
¡!r\\/lrjle c:urrerrt iìulc 12100(u) does not ilrclude

a cooìinc-ofi pt-r'iorl for this classiTication, FÌNlìA
slalc(l tlÌ¡t il ltas ltcen its ì)rar:tjcc to tììâke tìlesc
in<livitlrrals u,ait lor fir,e years aftcr their spouse or
im¡rr:rli¡tr: lì¡ntilr, ¡lr:¡tlter clcls tlre disqualifl,ilg
,rllili;rtirrr ìrrl'rrc tìrc i¡rtlir irlrrals lll,rv bc rcclassiiir:.1
¡rrrlrìir.;rrlrilrirllrs. ,!¡r: N,rtit:n rf lriìiirg. 7l Irl{
3¡i0{10. 380{Js (lul. :1. 201a).

sr)See supiu notes 3 aìtd 7.
sr Some provisions of the proposed rule change

q'ortìcl result in a simiìar outcolte-tlìe pernÌatìeììt
classification of certain irrrìividuals as non-public
arl)itrators. Accordingly, whe¡e the (liscussioìr of
conìnents references spccific provisiolìs of the
pro¡rosal, tÌìat cliscussioÌr ntRy also apply to otìrer
provisions in tìre ¡tro¡;osal that u,oulcl resuÌt in
simiÌar outconres.

5, Sce Aiclikoff Lctler, Ilakhtiari .Jrrly Letter,
Caruso juì¡' Lettel, Gitonìcl Jrììy l-ctter, ancl SI|MA
July I-etter.

s3 See SAC Jul¡' L,ctter (stati¡g that the pro¡rosed
mìe change shoulcl lte clisa¡rproved rìDtiì a cost-
benefit analysis is provided) ancì Fricdnran Jrrl¡'
I-clter (stating that FINIìA sìroulcl "go back to tìre
clrau,ing board").

','r Sce.s¿¡prn tìote 8.
s5.9cc C¿ìrLìso (Jctoìter l.,ettcr. ll¿rkhtìari Octoltcr

l,cttcr, Gi toÌìcr Nove¡rbc¡ I-cner. aDd SII MA
Nor,cnrber l,r:tter.

:'rì S¡:c Il ender l,ctt cr, l¡ri r:clnt¿ut C)ctober l-r:t tcr.
and S.AC Octol)0r l,ettcr.

s7 S¿:c lJMllì(l Lctter. GSLJ Lcttcr, AIG l,ciler.
CSLC Lctts. NASAÂ Novernbcl l-eiler, I,llì.C ti'irst
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This commenter aìso opposed
categolizing any industry empìoyee,
regaldless of capacity, as a not-r-public
arbitrator. For example, this commenter
sr.rggested that industry employees who
are clelical should be cÌassified as
neitìrel pr-rblic nor non-public
a rbitra tols.rir,

In its response, FINRA disagleed with
the opposing commenters, stating that
its constituents agreed that any cooling
off period for financiaÌ industry
employees would "leave a perception of
unfairness for some advocates." 66 In
addition, FINRA stated that investor
advocates have a stated preference fot'
r,rsing expert witnesses and making their
own arguments rather than lelying on
membels of the arbitration panel that
have industry experience to explain and
influence matters.6T FINRA also stated,
however', that former industry
employees have vah,rabì e knowledge
and experience, and that completely
lemoving them from albitlator selvice
would negatively impact the forum.ô¿r
Similarly, FINI{A stated that if an
Industry Affiliate meets FINIì.A's
qualifications for service as an arbitrator
(regardless ofthe capacity in which she
or he selved the financial industry), she
ol he should be classified as a non-
public arbitrator.tis FINRA stated that
parties to an arbitration would continue
to have the authority to strike any or all
albitlators on the non-pubÌic list.To

Ultimately, FINRA stated that it
believes that it is more workable to use
a bright-line test than a pro rata cooling-
off period for financial industry
empìoyees. 71 Accordingly, FINIìA
declined to amend the proposed rule
change.72

2, Aìì Employees, Regardless of
Capacity, To Be Classified as Non-
Public Arbitrators

Four commentels stated that, as
ploposed, the rule would imploperly
charactelize ceftain individuals without
true financiaì industly expelience as
nor-r-public arbitrators.T:r One of these
commenters expressed concern that

aclopt a cooìing-ofi pcriod for iÌr(lustr)' em¡tloyces
that n,ould ltc proportional to tìrc numbcr of years
tìrev u,crc lnrìtrqlry Affiìiates).

'ìs Scc, Frieclmau Odoller I.,etter,

'nt.9pe FINR^ Septembcr Lctter.
t;z Id
tu 5ç¿ FINRA Novembe¡ l-ettcr: scc olso FlNlìA

Sclltonrìlcr l-ctter.
t;tt \-c,¿' l'lNIìA Novenber l-ettcr: .sce o/so FINIìA

ScPturl)cr I-ctter.
;t'.Sr+ lìNììA Noveutìtcr Lcttcr; scr: r¡1.so l:'lNIìA

.Scrl)teDrllcr I-ct tcr.
7 ) .9(xr l:'lNlì^ Sc¡rtcnrbcr l,etter.
7'].c(rr FlNlìA ,ScPtcDrìrcr l-etlcr autl Ì.'INRA

No\'(ìDrìrcr l,oltl)r.
tr.9r:r: Ste¡rhcns l.etter. IrSI I-cttcr, (lctnlatr l,ettcr

aDrì Vt:nl0lr l,etter.

individuals performing solely clericai ol
ministelial functions for a fìnancial
industly film would be classified as
non-public arbitrators because they
would be considered "associated
persons" as defined by lì.ule 121,OO(p).7a
Accordingly, this commenteÌ suggested
FINRA amend the definition of the telm
"associated person" in the proposal to
track the definition ofthe term
"associated peÌson" in section 3(aX18)
of the Act, which excludes individuals
perfolming solely clelical or ministerial
functions, Another commenter
suggested that the proposal shouìd only
classify individuals who "wolked for [a
financiaì industry firml in a capacity for'
which testing and registration is
required" as non-public arbitrators to
address this concern.7s

In its response, FINRA stated tìrat its
staff believes that "investor concerns
about the neutraliiy of the public roster
appìy to all indr,rstly empìoyees,
including those who selve in clerical or
ministerial positions." 7ô In addition,
FINRA stated that it believes that if a
financial industry affiliate meets
FINRA's qualifications for service as an
albitrator, FINIIA should appoint the
person to the non-public arbitrator
roster.77 Accordingly, FINRA declined
to amend the proposed rule change.Ttl

B. Clct s sification of Profe s sional s

1, Classifying Investor Advocates as
Non-Public Arbitrators

In gener-al, the proposed rule change
would classify attorneys, accountants,
expeú witnesses, or other professionals
who (a) devote 20 percent ol more of
their prolèssionaì time (b) in any single
caiendar year within the past five
calendal years (c) to r-epresenting or
providing selvices to parties in disputes
concerning investment accounts or
tlansactions, or employment
relationships within the industry
("Investor Advocates") as non-public
albitrators. 7s Currently, individuals
meeting this description are classified as
public arbitratols.

Several commenteÌs supported this
plovision,{}o including two commentels

7! see Stcphens Lettcr.
7s.9ee Ve¡nr¡n l.,etter (expressing coìlcerD that

under tìrc proposal [the commenter] couÌd be
characterized as a non-public arbitrator based solely
oD ltis capacit¡' as a "traiìrcc" for Merrilì l-vnch iI
1 98 3).

7tì çce FINIìA Se1;tenrber Lettcr.
77 See IINIìA Novenrber l,etter.
7¡.'ee FINIIÂ Seplenbcr Lctter and l.'lNlìA

Noveml)er Letter.
7r'Sce proposed neu, lìule 1 2100(p){11).
rJo Sec Camsr¡ Octoì;er l,cttr,:r. Ilakhtiari Octoìlcr

l,cller, GitorìrÉrr Novcnrber Lctter, .Sll:'MA Novclnìtcr
Lctter, Al(l l-ctter, lì'Sl l,ctter, Ilctìrcì l-ctt{ìr. ar)(l
Sll¡MÂ Jul1, Letter.'l-ltc collltììctìte¡s u,lto usccì t¡e
'l 

¡ ¡rr: Â l,r'lllr irlso stt¡r¡rotlurl llris ¡rrrrrisi,rr.

that indicated that this plovision is
necessary to eliminate potential and
perceived investor-side bias.tjl
Specifically, one of these comnÌenters
stated that the rationale for eliminating
perceived bias is the same fol both
public and r-ron-public arbitratols.{}2
Another commenteÌ stated tlìat
eliminating peÌceived investor-si de bias
is necessary in light ofthe
implementation of the alì-pr.rblic-panel
mle.83 Similarly, one commenter noted
that the historical distinction of
classifying arbitrators as pubic
arbitrators based on their financial
indr,rstry experience was compelling
when FINRA requiÌed the presence of
someone with financial industly
expelience on all paneìs, but is no
longer necessary with the advent ofthe
aìl-public-panel rule.sa

Several commenters also opposed the
classification of Investor Advocates as
non-public arbitrators,ss including some
commentels who supported the
classification of industry-affiliated
persons as non-public arbitrators.Eô
Many of these commenters stated that
including investor representatives in the
public arbitlator pool counteracts some
ofthe existing perceived bias in favor of
the financial industly in the FINRA
arbitration forum.87 One commenter
stated that "[he could not] fathom how
this [provision] would further investor
protectio¡." a8 Two other commenters
stated that there is no evidence
supporting the assnmption that
professionaÌs who serve the investing
public have any bias either for or against

'¡1 Se¿.SIFM^ November Lctter and AIG l,ette¡.
û'z See SIFMA November l.etter; see o.lso SIFMA

July Letter (stâting that the proposal "strike[s] aD
appropriate balance in the iìrterosts of fairness,
perceptions of fairncss, arìd atbitrator neutlality for
all parties").

rr:r,9ee AIG Lettcr.
t,a ,See SIFMA Novenber l.,etter.
r,', See Bendcr Letter, Friedmal Octobc¡ Lctter,

Sr\C Octobc¡ Letter, UMIIìC Letter, GSU Letter,
CSLC Letter, NASA.A Novenibcr Lctter, PIIIC
Seconcì November Lelter, NASAA Jtrly l,etter,
PIADA Letter, Stephers Letter, PIRC tuly Letter,
BaciDe Letter. Mass Letter, Ilardiman Letter, and
Friedman July l-ettcr.

rrrjSec, e.9., CSLC l,etter and NASAA November
Lcttcr; se€.¡1.eo NASAAjuly Letter (arguing tìtât
FINIIA should classify as non-pultlic àrbitrâtors
olrly persons "reìlrescnting or providing sen,ices to
r)r)rì-rctajl Irarl ìcs in dis¡lulcs r:rrrrccrl ing
irveslrlrur)l ¡tccotl)ls or lr¡t)sautiuJts, or
cmploJ,ment relatiolrships u,itbin the filanciaì
industr¡,"), Stcpìrens Lettcr (arguing tìrat FINIìA
sìrotrlcl onlv classif¡, a5 non-public arìritralors
llerso)ls ". . . rcPreseìlting or provicling services lo
I)artjes iD tlisputes Iother than customers]
coDcerling iDVestllent accouDts . . '), aDd Iìaciuc
I-etter (arguiDB lhat tìre dìstiìrction ìrctu,eerr ltultÌjc:
alcì ron-¡nltlir; arbitrators has altravs ìteclr ì¡ased
on u'hcther tllL: a¡bitrators hacl industry ex¡:erierrce
ard argucd for koepirg this distiDctioìr).

tt7 Sec, e.9., CSLC l-etter, NASAA Juìv Letter, âud
PIAll,A [,ctter.

rJrJSr:e lì'rie clrnal Odol)cr l,eltcr.

rf

ff
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the financiaÌ industly.{}9 Another
commenteÌ stated that it beÌieves that
the classification of investor Advocates
as non-public ar'bitrators is inconsistent
with tìre concept of a "pr,rblic"
arbitrator.slo Two commenters algued
tliat thele is a perception that the
arbitration system is unfair or always
"stacked against" investols and that
"any proposal to change the definitions
of public and non-public arbitrator
should be focused on mitigating the
investing pubìic's pelception of bias,
not the industry's perception ofbias." s1

Another commenter asserted that the
"public" and "non-public" labels were
never intended to account for biases in
favor ofthe investing public but rather
to eliminate arbitlators' perceived and
actnal ì¡ias against customers who are
compelled to participate in this forum
by the financial industly,sz TÌris
commenter also argued that the
ploposed new cìassifications would
cause confusion because Investor
Advocates generally represent the
pr.rblic and would naturally be
considered to be associated with the
"Public" Pool.çr:.¡

In the Notice of Filing, FINIì-A stated
that it proposed the reclassification of
arbitrator categories in lesponse to
concerns legarding the neutlality of the
public arbitrator roster raised by both
investol' representatives and industry
representatives.e4 Similarly, in its
response FINRA stated that addressing
both investor and industry perceptions
of bias in the public arbitrator roster
would better safeguard the integrity of
its arbitration fomm.ss FINRA also

ûe See GSU Letter aud PI.AII,A l-etter.
eo .Sce NASAA Novcnber l-etter; see o.lso Mass

I-etter (asserting that lan'yers who represent
investors or claimants are public arbitrators because
the), u'ork on behalf of the pubÌic at lârge against
the lìnancial inclustry), and Ilardiman Letter
(statjng that classifying hivestor Advocates as non-
pubìÍc arbitrators would l¡e "burying professionaìs
u'ho represenl the investing public in the industry
nonlublic side").

01 Sce CSLC Lettcr (citing the NASAÁ, luly Letter
and PIAIIA l,etter) ancl I'IRC Second Novenbcr
Lctter.

!), See IJMIRC l-etter.
e:ì Sec UMIIìC Lctter; sce o.lso, e.g., Stephens

l,ettc¡, NASAA luly l,etter, PIABA Letter, PìRC JLrly
l-ctter, Bacine l-etler (stating tlìal the proposal
rvouÌr'Ì clcate r:olrfusiolr since tÌre lJ,S. corìrts, tlìe
Anrcrjcan Arbitration Association, and thc gcneral
¡rublic generall¡' \/ieu, professioìrals u'ìro represcnt
ilvcstors to ìrc "¡nblic arbitrators"), anrì PÌllC Jrrl¡r
l-ottcr (statiDg that past N,{SD respoìrse letters, as
u'cll ¡rs tbe li'lNR.A Web sitc. also nrakc the
(listin(iliorì tlrnt ¡rrofessioDaÌs \\,1ìo reprrìserìl
inveslors arc t¡'picallv puìrlic arbitrators).

!,r 5^cc Noticc oi Filing, 79 Iùì 3u080, 38081 (JuÌ.

:1. 20.I4): 
"^ee 

01.ro l.'lNIì.4 Septenrber l,ettcr (statilg
tllal jrrìustrY coÌ)stituents lravc exprcssccl concr:rD
¡bout thc DcrÌtraljtJ' of thc public arl)itrator rosler
llccitttse of llre ¡)roscrìce on thc roster of Investor
A tìr'ocatcsJ.

!ì5 
^Scc IjINIìA Novenlllcr I-e ttcr.

stated that parties would continue to
receive extensive discÌosule statements
on each proposed aÌbitrâtor that
describe in detail that arbitrator's
background. Accordingly, FINIìA
beìieves that under the ploposal paÌties
in customer cases would be able to
addl'ess their own perceptions of bias
that may arise under the proposal
through the use of their unlimited
strikes on the iist of non-public
arbitrators.eo Thus, FINRA declined to
amend the proposed rule change,sT

2. Five-Year Cooling-Off Period for
Professionals Representing Industry

In general, the proposed rule change
would extend the cooling-off period
from two years to five yeals for
attorneys, accountants, expert
witnesses, or other professionals who (a)
devote 20 percent or more oftheir
professional time [b) in any singÌe
calendaÌ year within the past five
calendar years (c) to representing or
ploviding services to financial indr.rstry
firms ("Industry Advocates").

Three commenters generally
suppoÌted this plovision as fail and
acknowledged the consistency of
approach towards professionals
representing investors and those
representing industry.tt8 Another
commenter generally supported
removing Industry ,{dvocates from the
public arbitrator roster, but believed that
they should be permanently classified
as non-public arbitÌators like financial
industry employees (i.e., the commenter
suggested that FINRA eliminate the
cooling-off peliod rather than extend
it). ss

In its response, FINIìA stated that it
has drawn a distinctiol-l between
individuals who work in the financial
industry and individuals who provide
selvices to the financial industry,
FINRA also stated its beìief that to help
ensure fairness to all forum users, it
needed to take a consistent âpproach to
cooling-off periods fol ser-vice providers
to both investols and the financiaì
industly. 1 oo Accordingly, FINRA
decÌined to amend the proposed lule
change. l ol

3. Usirrg Plofessional Time To Quantify
Professiol-raÌ Work

As statecl above, the ploposal would
classify attorneys, accorìntants, expert
witnesses, or otìiel professionaìs as

either public arbìtlators or non-public
arbitrators clepending on, among other
things, the percentage of time those
individuals devoted to replesenting
either the financial industly or'

investors,l 02 Some commenters
questioned the appropriateness of
classifying individuals as publìc or non-
public arbitrators based on the "amount
of time" an individual devotes to a

client.loir Alternatively, commentet's
suggested using levenue instead of
professional time as the metric to
quantify professional work.l04 One of
these commenters suggested that
revenue is a better measurement since
not all professionals track their work in
terms of time, but all professionals
would have a record of Levenue.los
,{nother one of these commenters stated
that using professionâì time as the
metric would categorize professors and
supervisors in investol advocacy clinics
as non-public arbitrators, even though
the clinic does not earn any revenues
and the primary function of tlie clinic is
educational,l o6

In its response, FINRA stated that
given the purpose ofthe proposal is to
address the perception that
professionals who regularly provide
services to investors might be biased in
favor of investors, it does not believe
that it would be appropriate to make an
exception for employees oflaw school
investol advocacy clinics.loT FINRÂ
also stated that the proposed lule
change regarding "plofessional time"
was specifically discussed by its
National Arbitration and Mediation
Committee ("N,\MC") 1otì and it agreed
that the change "added clarity to the
rule text, was simpler to appìy, and
would result in more accurate
calculations by albitrator applicants and
arbitrators reviewing their business
mix." 1oe Accordingly, FINRA declined
to amend the proposed rule change.llo

r02 See Jrrollosed nerv Ruìe r2r00(p)(3).
103 .See llMlRC l,etter ând PIRC lul]' Lette¡,
101 See LIMÌRC l.,etter and I'IIIC July Lettcr.
r 05 See PllìC Jull' Letter.
r0(t See UMìRC Letter.
ro7 See FINRA Novemì)er l,etter.
1ot NAMC provides poÌic¡r guiclancc to ITINRA

IJisì)ute lìesoÌution staff, lts membcrs inclucle
investors, secrÌrjtics inrìustrv profcssionals, ald
FlNlìA arbitrators and mediators. A majorit¡, ef
NAMC's members and its chair are non-inclustrv
represeDtatives. Sec FINRA Advisor), Comnìiltccs,
National A¡ltitration alrcì Medialion (ìonnittcc.
availabìc at http :/ / n rt,n,.fi nra.org/ aboutlinra/
I e o tl ers h i p / c:o tt r u1 i tt e e s / p 1 I 7 :] 6 3.

1oe See |lNlì^ Sc¡rtcnrber l,ettcr anrl Ì]INRA
Noveìrber l,etter.

r ro çee ¡'INRA Septettrbcr l-cttcr ard lilNIlA
No\fcDlbcÌ l,ctlcr.

ï\rt

eti I (l
1)7 See lrlNlìA Septenrìrcr l,cttr:r anrì FÌNIìA

!)ü Sec SIFN4^ ìuÌ\, l,ettcr'. Pl^lJ^ l,cltnr. aDd

Noverrber Lettcr

Ilerthcl l-ctter.
e! Scc NASAA Julv l-ettcr.
r(n).)^ec FlNlìA Scl)teìDl)0r Ì,etter
1i1 I(l
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4. Impact to the Pool of Public
Arbitratols
a. Number of Available lrublic
Arbitrators

Since February 1, 20'1.1,, custorneÌs
have l¡een able to choose an arbitration
panel composed entirely of public
arbitrators (r.e., an "aìl-public
panel").trt One commenter cited
statistics that indicated that customers
in apploximately three-quarters of
eligible cases choose an all-pubìic
panel.rrz Another commenter estimated
that public arbitrators account for
approximately B5% of those thai
serve. l.1 :l Consequently, several
commenters expressed concern that the
proposed mle change would negatively
impact the number of public arbitrators
available to serve in FINIì,{'s arbitration
foLum.l1a Similally, some commenters
suggested that under the proposed mle
change FINRA would need to devote
resonrces to recluit additional pubÌic
arbitrators. l 1 5

Several commenters questioned
FINRA's estimate that the total number
of albitlators that would be reclassified
from public arbitrators to non-public
arbitrators would be approximately
4741a.d out of 3,567 current public
arbitratols fapploximate]y L3.3'k).117 A
number of commenters stated that they
beÌieve that FINRA severeìy
underestimated the number of
arbitrators that would be Ìeclassified.l18
Some commenters estimated that the

r 1r See Exclrange Act Release No. 70442 (SepT. 1.8

2013\, 7B FR 58580 (Sept. 24, 2013) (order
approving a proposed rule change to, anoDg other
thitrgs, permit aìl parties to seìect al all-public
panel) and Exchange 

^ct 
Release No. 63799 (Jan.

31, 2011), 76 FR 6s00 (Feb. +, zorr) (orcler
approving a proposed rule change to provide
custonìers with thc option to choosc an all-public
panel ln all cases).

112 See UMIRC Letter (citing llxchange Act
Release No, 69762 (JuD. '13,2013),78 þ'l\ 37267,
37268 (JuÌì. 20, 201.3) (Noticc of Fiìing of Proposccl
Rule Change Relating to 

^mendnìents 
to the Code

of Arbitration Procedure for Cusiomer Disputes
Concerning l'anel Composition)).

r13 see S^C October l,etter.
11a Scc, e.g., Bcnder Lcttcr, PIRC First Novcmber

Lcttc¡, GSU Lettcr, SAC October Lettcr, Fricdnan
October l,etter, UMIRC Letter, Friecllrar July Letter,
SAC luly Letter, NASAA July Letter, ancl FSI Lcttcr.

11s See SAC Juìy Lctter and NASAA Jul¡, Lettcr.
I rri ln tììe FINRA Septembcr L,etter, I-INRÂ

estiurâted tllat 374 a¡ìritrators u'orrlcì be reclassificd
fron prrblic to non-public arllitrators as a result of
having hacì a Central Rcgistratioìr Depositor¡'
("CRD") nunibcr at sonle pojìlt in tìrcir carcers or
having lrad an afliliation rt,ith a firm with a (llìD
IurDl¡c¡. ln aclclition, FINRA cstimatcd that
approximatcly 100 arì)itralors lvoulcl bc rccìassilicd
fronr ¡rublic to nol-pubÌic as a rcsult of ìraving
idcntificd an affiliation u'ith PIABA; .çce olso
li'lNIìA Novcnrbcr l-etter.

I r 7 .See FINRA Novenrbur l-cttu (ìrasing ìts
estirììate on a survey of d¿ìtaì)ascs to rvlrich l:'lNIì,A
llas access); s¡:e r¡1.ço FlNlìA .Scptenìl)u l.etter.

ìrrJ.9r:c Bcnrìer l,ottcr. SA(l Octobcr Lcttcr, tlMllìC
l-ettcr. Plll(l November l-ctter. and []SLJ ]-ctter.

nurnbeÌ of public aÌbitraiors that would
be reclassifiecl is approximately one-
foulth or 25% ofthe current public
albitlator pool.r rtt Consequently,
commentels expressed concern thai the
proposâl wouìd result in delays in
arbitration proceedings due to an
insufficient numl¡er of arbitrators,l2o
Two commenters cited the recent stay in
arbitration proceedings in Puerto Rico
as an exampÌe of the possible outcome
if the pool of pubÌic arbitrators is
dr-astically Ì'educed in some geographic
areas,l2:l

In its response, FINRA acknowledged
commenters' conceÌns about Ìeducing
the number of pubìic arbitrators
currentÌy on the public aÌbitlator roster.
FINRA aìso stated, however, that it
believes that addressing users'
perceptions of the neutrality of its
public arbitlators outweighs those
concerns.122 In addition, FINRA stated
that it intends to address commentels'
concerns as well, stating its
commitment to aggressively recrriting
albitrators to help ensure that "the
forum has a sufficient number of public
arbitrators to serve the needs of forum
users ir1 each of its healing
locations." 123 Specifically, FINRA
illustrated its ongoing efforts to Ìecruit
public arbitrators since the adoption of
the all-public paneÌ rule.l2a In addition,
FINRA expressed its commitment to
arbitrator retention, citing its recent rule
proposal to increase the amount of
honoraria arbitrators receive in
connection with selving on a panel.12s
In its response, FINIìA concluded that
despite the temporary decrease in the
rìurnbel of pr.rblic arbitrators resulting
from the pÌoposed rule change, the
Þ-INRA forum wiìl have a sufficient

r rr)See Bendet Letter and SAC October Leltcr.
r 20 See SAC October Letter aud UMIRC Lettor; scc

r¡1.ço FSI Lctter.
121 Scc SAC October Lettcr and UMIRC Letter; sce

olso SAC July Lettcr (srìggestirg tlìat the potential
shorlage of public arbitrators may be rnore
coDCeDlrated in sorne locations than others).

r 22 Scc FINRA Novcmber Letter.
r23.See FINRA Novcmbcr Lettcr and FINRA

I)ecember Lcttcr; .see a.lso FINRA September I-etter.
1,4 .See lìlNIìA November Letler and FINIìz\

December l,ette¡ (colÌectiveÌy citing, for example,
the Pueilo Rico bond funcl dìsprrtes fo¡ u'hich
l;'lNiì,A stateil thât its stäff conducted recruitnìeDt
acti\¡ities in Pucrto lìico and asked arbitrators in
hearirg locations in the Southeast Region and Texas
if thc¡, u'ould be ¡'illjng lo scrvc jn Puerto Rico.
FINRA statcd tlìat its rccruitnent efforts ìravc
rcsultccl in alnlost 200 applications ftonl Puerto
Rico rcsidents to scrvc orì its roster, ancl
allProxinlateÌv {100 arìlitrators curreDtÌy oD its rosler
u,ho lravc agrccrl lo hcar cascs ìn Puerto Rico).

r25 Ser: Iìxchargc Act lìelcase No. 73245 (Sept. 29,
2014).79 Ì.ll 5ll97tì (Oct. 3. 201a) (Orrìer Approvirg
l'ro¡rosccl Rule Chargc to Amercì thc Oocìe of
Arbitralion Proceclurc fbr (ìustonrer Dìs¡ntes ancì
tlre (lorìe of Ârbilr¿rtion Prorcrlure for lnd
I)isputcs to lrcrcirsc Arbitratu llonoraria

ustrJ¡
ancì

numbeÌ of pr.rblic aÌbitratoÌs to serve the
immediate needs of forum users.12{i In
addition, FINRA stated tìrat if the
proposal was approved it would focus
its lecruiting effolts on the heating
Ìocations most impacted by the rule
change and that it would assign
additional siaff to recruitment as
necessaÌy. 1 27 AccoÌdingly, FINRA
declined to amend tÌre proposed ruÌe
change, l 28

b. Quaìity of Public Arbitrator PooÌ

Several commenters expressed
concern that the proposed rule change
would negatively impact the quality of
public arbitlators available to serve in
FINRA's arbitration foÌum.12s In
particular, these commenters were
concerned that the classification of
Investor Advocates as non-public
arbitratols would diminish the number
of qualified public arbitrators.l:ro For
example, one commenter stated that the
proposal would lesuìt in the most
highly trained public arbitrators for
customer-member cases being
recÌassified as non-public arbitlators.lír1
.tnother commenter stated more
generally that the proposaì would "gut
the public arbitrator pool of many
experienced and knowìedgeable
arbitrators" and result in a "brain drain"
of the public arbitlator pool.132

In its lesponse, FINRA stated that the
proposed rule change would not reduce
the total number of arbitrators available
for selection but rather would shift tlìem
to another paú of the roster.
Accordingly, FINRA stated that it does
not believe that the pÌoposed ÌuÌe
change would drain fi'om the forum the
experience and expeÌtise ofthose
arbitrators being reclassified as non-
public. FINIìA stated that instead, the
parties would receive a complete
description of the background and
experience of each arbitrator on the non-
public ìist and could use that
information to rank or strike them
accordingly. FINRA stated that the
proposal would effectively maintain the
recÌassified individuaÌs in the pool of

12ri.Sce FINRA Seplember I-etter, FINRA
November I-ctter, ancl FINRA De cember l-etter.

1,7 See FINRA llecember Letter; see o/.so FlNlì,A
September Letter (statiìrg thât jf the proposal u'as
approved, it u,ould conduct a nore detailed
anaÌysis to cleternrirc u'bether additional arbitrator
recruitìlcÌrt cfforts u'cre neccssary in an¡i particular
geograpìrìc area ancì rvoulcl clcploy thc ncccssar¡'
resoLìrces to avoicl ary unduc cleìay iu thc
arbitration proccss).

r,'r see FINIìA Septenbcr l,ettcr ancÌ }'lNlìÂ
Novdììber l,etter.

r2r),S¿,e, e.8., llender l,etter. PIIìC First NoverrbeL
l.etter. CISU l,etter. and SA(l Oct¡¡ber l-ettcr.

130,9er:, r:.g.. llenrìcr l-ctter. lrllì(l l:'irst Novernber
l,etter. G.Stt l,cttcr. arcl SA(l (Jctobcr I-etter.

rrì' Sr:e llenrìer l,ettcr.
1 r, .Scc ìrllìC li'irst Novenìl)cr l-elter.lrì{rrciìs0 Cerl¿ìir,Arllilration li'ocs ¿lrrrì .Surclrarges).
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arbitratols as non-public arbitlators to
be able to continue to utilize their
expelience and expertise while
eliminating the inclustry's perceptior-r of
bias of these albitrators.r:ì:r In addition,
FINRA acknowledged the need for
agglessive arbitrator recruitment to help
ensure that the folum Ìras a sufficient
number of qualified public
albitlators 1:r4 and outlined the measures
it intends to undeltake to fulfill this
obiective.r 3s Accordingìy, FINRA
declined to amend the ploposed rule
ChAnge.l:rÍj

5. Impact on Qualified Chailpelsons

Sevelal commenters expressed
concern that the ploposed lule change
would negatively impact the quantity
and quality of chairpersons available to
serve in FINRA's albitration forum.lrrT
Some commenters suggested changes to
the qualification requirements for
chairpelsons in customer cases, such as
allowing arbitlators with investor
lelationships to serve as chairpersons or
lequiring that the chairperson be a judge
or hold a law deglee,llrtr

In its response, FINRA stated that
allowing arbitrators with investor
relationships to serve as chairpersons
would nullify the effort to address
perceived þj¿s.rntt FINIìA also noted that
more than 75 percent. of the public
chair-qualified arbitrators are attorneys
and thelefore stated that it does not
believe that changes to the chair
qualifications are necessary. 14t)

Accordingly, FlNlìA declined to amend
the ploposed rule change.lal

6. Cost-Benefit,\nalysis
a. Timing

Sevelal commenters stated that the
proposed rule change should not be
apploved until FINRA obtained
additional data and published a detailed
cost-benefit anaìysis )ustifying the
proposal.la2 In particular, these
commenters expressed concern with

r 33 See F-JNRA Novenber Lettcr.

'¡¡ cee l-lNlìA November Lctter and FINRÂ
December Letter,

135 .tee FJNRA December Letter.
r:rrr See FINR^ November Lettcr.
1:r7 See Stephens Letter ancl Bacine Lelter

(expressing corlcem that cÌassi{ying professionals
rvìro provicle servjces to custonìers as lon-public
arìritrators u'ould neiiativeÌy im¡ract thc qualit), of
cìrairnran-cligiblc ¿ìrbitrators); .see also Bcrdcr
Lctter.

1:rrrScc tìacinc l,etter ând Ilerthel l-ettcr.
r 3e ,cee I"lNlì^ Selltonl)er Lctte r.
140 Id.
141 ld.
ra': cee SAC Juì)'Letter, Friednratl.ltrì\, I-etter,

listell l-ettor. Irricdmar October l-ette¡. PllìC l:'irst
Novernber l-etter, and S^C Octol)cr l-cttcr
(questioning u,hcther tìrc cìepìetion of ¡;ubÌic:
arllitrators resulting flonr lhe ¡rro¡rosed mle change
u,oulrì leacl to dr-.la-r's in ìrearing claims).

FINIìA's cornmitment 1a:ì to perform a

detailed cost-benefit analysis after tìre
ploposal was implernented in order to
assess its impact and determine wÌtele
to allocate additional resources for
arbitratol recluitment.laa Two of these
commenters stated that if FINRA
ultimately finds the impact of the
ploposed rule change nnsupportabìe,
folum participants would have to
comply with a "bad" rule while
ploceedings are pending to approve a

subsequent rule change.la5 One of these
commenters also stated that if the effort
to conduct a cost-benefit anaÌysis is to
be expended in any event, conducting it
prior to implementing the proposaì
could stleamìine implementation of the
proposed |uìe change.l at

In its response, FINIìA stated that a

cost-benefit analysis, while useful for
planning purposes, does not outweigh
the imperative of addressing the users'
perception of ner.rtrality in maintaining
the integrity of the forum, and that
failness lequires FINRA to address the
concerns of all forum users,:r47 FuÌther,
FINIìA noted that the "proposed rule
change is the culmination of extensive
dialogue with FINRA constituents and
FINIìA filed the proposed rule change at
the urging of its constitìlents." 1arì In
addition, FINR,{ stated that performing
a cost-benefit analysis would be time-
intensive and require a survey of every
public albitrator on its roster.la!)In the
intelim, FINRA performed a preliminary
analysis of databases currently available
to it to obtain estimates of the potential
impact of the proposal (discussed
above).r50 FINRA aÌso committed to
perforrn a cost-benefit analysis ifthe
proposal is approved.lsl

b. Potential Folum Delays

Three commenters stated that by
failing to conduct ar.r in-depth analysis
of the impact of the proposed rule
change, FINRA failed to weigh the

14:r See FINRA Septcnber Letter.
1a't See , e .g., S^C October Letter ancl PIRC Iì'irst

No\¡enbcr l.etter.
1i', Seúr SAC Odober I-clter ard PlllC I:'irsl

Nove¡rbcr Lcttcr.
r4(i Sce SAC Ocloìre¡ l,ctter; sec o,lso Estell l.,etter

(suggesting that fINRA make information about
cach ârllitr¿ìtor puì)licl), a\¡ailabìe, ¡rarticrrìarly to
¿lr;arìenic researchers. arìd tlìal tlìe data couìd
provicìc IrlNlìA u,ith stalistical proof ofbìas or lack
of bias upor u'ìrich to base its proposal instcad of
relvin" o¡r Pcrccptions ofìrias).

rr7 Scc |lNI(A Novr:nrbcr Lcttcr; scc o,lso IiINIìA
SellteDìì)s l,cll0r.

!4û ('êe |INRA Novcnrber Lettcr; see o1-ço FINIìA
S{ìPtcDìì)cr l,ctler.

14e.Scc IrINIìA Sclllgr)ì)cr Lctter.
rn) ç(,, l.ìNlìA Novcntlter l,etter a¡lrl Ì'lNlìA

lleccnber l,ettcr; see r¡lsr¡ l"lNlìA Scptenìrer I-etter,
I 5, .Srìc lrlN[ìA Sopterììl)cr Lctter.

consequences of its actioì]s.1s2 For'
example, one commenter su8gested that
FINRA ìnay not currently have enough
public arbitratols and that this shortage
of public arbitrators may be contlibuting
to an inclease in ovelaìl case
turnaround time,1s3 Similar'Ìy, two
commenters identified the lack of a cost-
benefit analysis as a reason that FINIìA
has underestimated the potential impact
of the proposal on the public albitlator
pool.1s4- Allernatively, one commentet' stated
that FINR¡\'s lepresentations that tlìe
ploposal wouÌd not affect a significant
number of arbitrators are sufficient.lss
This commenter also stated that even if
the impact to the public arbitraioÌ pool
is greater than anticipated, it is a small
price to pay foÌ arbitrator neutrality.rsG

In its response, FINRA stated that it
monitols the amount of time it takes to
process a claim in its forum and has not
heard flom forum users that arbitrator
availability is causing delays in
processing cases. Instead, FINRA stated
that various othel factors are more likely
to result in delays, including party-
initiated postponements; an increase in
the number of hearing sessions per case;
concentration of law firms representing
the majority of parties; and effolts to
velify arbitrators' disclosures to protect
parties from undisclosed arbitrator
conflicts.1s7 Moreover, as discussed
above, FINRA stated that it recognizes
the need fol aggressive arbitrator
recruitment to address any potential
impact and outlined the steps it expects
to take in its agglessive recruitment and
retention of public albitrators. l su

7. Consideration ofthe Proposal by
FINRA's Dispute Resolution Task Folce

Two commenters suggested that
FINIìA withdraw the ploposal and
submit it to its recently formed
Arbitlation Task Force 1ss for

r52 See F¡iedmm Octobcr Letter, S,4C October
Letter, and PIRC November Letter.

15n See SAC October Lettcr; sce olso Friedman
July Lettcr and SAC JuÌy Lettcr (expressing conccrn
that a dccrcase in the number of public arbitrtrtors
could resulÌ ir greatcr delays in arbitrating clainrs.
particularly (1) drìrinB cleclilres in thc financjal
markels (lvìrel the number of arbitration claims
fìled increascs) or (2) in certain hearing locations
rn'itìr smaller rosters of arbitrators).

1 51 See Ir¡iedman C)ctol)cr Letter, SAC Orloltcr
Letter, SAC JuÌy Letter, ancl Fricclman luly l,eltcr.

15s çee SJFMA Novenrbe ¡ l,ette r.
1.nì laJ

r.'7 .Sce FINRA Novernber Lctte r.
r')3 See FINIìA Novcnbcr l,ettcr alrtl IìINRA

Ilecenber l.,etter.
rse.tce FlNllA Neu's lìelease, li'lNlìA Arnourt:es

Arbilratio¡r 'l'ask I'orce (Jul. 1 7. 2014). availablc at

)t t t ¡t : / / trtt n,. f i rn' tt.orglNcl,.sloorrrlNervslìeleo.ces/
2014/P554192 (aDnouncing tÌre fo¡matioD of an
Arbilration'l'ask librce lo corsider possible
enirarcer.ents to inr'ro'etr¿ìrìsllare'cy. 

(ìrrti¡ur:rl
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consideration.lrio One of these
cornmenters suggested that the Task
Force shor-rÌd be perrnitted to consider
the ploposal after a fuÌl impact ar.ralysis
is conducted so that the Task Force
would have the benefit of this analysis
for its consideration. 1 (ì1

In its response, FINRA stated that it
has engaged in a comprehensive process
soliciting input from interested
groups,162 It also stated that the
proposal reflects a balanced approach
on classifying arbitratols that would
enhance forum users' perception of
failness of the forum.163 In addition,
FINRA stated that while the Task Force
is setting its own agenda and is free to
discuss the arbitlator definitions, it does
not expect to make any
recommendations until the fall of 2ots,
which would make it r.rnlikely for
FINRA to file any proposed rule change
based on Task Force recommendations
until at least 2016.164 FINRA indicated
tliat it does not believe that it would be
in the best interests of forum users to
delay action on this fully consideled
proposaÌ,16s

B. Alternative Solutions

Several commenters suggested
alternatives to the proposal.ltì6 For'
example, two commenters suggested
that FINIìA require arbitrators to
discÌose additional information about
themselves, including their mix of wolk
and the percentage of revenue derived
from representation for or against the
financial industry, so that palties car.r

make independent cleterminations about
each arbitrator.l(ì7 One of these
crJìrmenters also suggested that FINRA
eliminate the labels of public and non-
public altogethel and allow palties to
choose from a singÌe pooì of
arbitrators. 1 6¿ì Another commenter
stated that Industly Affiliates should not
permanently remain classified as non-
public arbitlators but rather shoiild be
reclassified as being precluded fi'om
acting as an arbitrator in any capacity
(i.e., a "no-man's land") for a nr,rmber of

impartiality and efficiency of FINRA's securities
arbitratiorì fonrn for all pârticipants).

r(ìr)See Irrieclman Octobcr Lctter and SAC October
Lctter; see also Friedlran JuÌ], I.ettcr,

1ôr see S^C Odol)er Letlcr.
r(j2.Scc FINRA Novenrber Lctter; see r¡l.so Iì'lNlìÂ

Septerìrbcr Letter.
I rì3 See FINRA Nove¡Ibcr l"ctter; .çee olso IìINIìA

Septenrber Letter.
l rrt .Scc FINRA Novellbcr Lettcr,
i't5 See I'ìNlìA Seplembcr l-cttcr arrd FINIìA

Novcnrìrcr Lctter.
rrìr;See Ilender L.etler. NA.S^^ Novcnrber Lottcr.

PIIIC li'irst Novenìrcr l-etlelr, li'ric(lììarì JulY l-t'ttcr,
arcl Nicinski Lcttcr.

1(i7 See Ilencìe¡ Lctier ân(ì PIIìC I"irst Novo¡nbcr
Letter: see o/.so ljste]l l.ett0r.

ì ril' çec PllìC I'irst Novcmbcr l,ctter: sr:c r¡l.co
Nicirski l-ctler.

years aftel ceasing their lespective
afïiliation witli the financial industt'y.16s
Thlee other commenters objected to
l¡roker-dealers' use of pre-dispute
mandatory arbitration agreements.lTo
Other commenters srìggested ways to
improve the quaìity of arbitration
nanels.l71' As discussed above, FINRA stated
that it has engaged in a robust leview
process, including consultation with its
NAMC, interested groups, and other
fomm constituents, during which it
encouraged intelested persons to raise
their concerns about the definitions and
to make suggestions on how to improve
them.172 FINRA stâted that its NAMC
did not recommend that FINRA
eliminate the arbitrator
classifications.l 7:r In addition, FINRA
stated that eliminating the arbitrator
classifications would undermine many
of its recent clìanges to arbitrator
selection rules, notably its all-public
panel mÌe, which have been positively
received by parties. In addition, FINRA
stâted that the recommended
alternatives were either outside the
scope of, or would cause undue deìay
to, the proposed rule change.lTa
Accordingly, FINRA dec;lined to amend
the proposed rule cÌrange.17s

IV, Discussion

The Commission has carefully
considered the proposed rule change,
the comments received, and FINIìA's
responses to the comments, Based on its
review of the recold, the Commission
finds that the proposaì is consistent
with the requirements of the Act and the
rules and regr.rlations thereunder
applicable to a national securities
association.lTô In particular', the
Commission finds that the proposal is
consistent with section rsA(b)(6) of the

r(r0 Sce Friedman Octol)er Letter; see aÌso
l'riecìman July Letter (suggesting that instead of
prrblìc and non-public, arbitrators sìrould be
classified as affiliated q,ith finaDCiaì industry or
rot).

tzo ess \Al Letter, Estell Letter, and NASAA
October I-etter.

17t See, c.g., Nicinski l.,etter (recornrnencìing that
arbitrators be requìrecl to display some knou'ledge
of tlìc iÌrvestDent products likeìy to be discussed
cìuring arr arbitration) ancl Berthel l-etter
(rccomncnding (1) thât every panel inclndc
arìlitrators n'ìth a strong backgrorurd in securities
lau's and (2) that the CÌrair ì¡c a jucìge or hold a lau'
dcgree).

r72 .Scc JrlNlìA Septenbcr Lettcr and IlNlìA
Novenbcr l-ettcr.

r 7r See I.lNIlA Septcmbcr l-cttcr ard I¡INRA
NoVcIrbcr l-ettcr; sce ¿¡1so srjplu rìote 109.

r 74 See l¡lNlìA SePtcnìler ì.,etter.
r 7r, Sce l'lNll/\ Se¡rtcmìrcr Lctter ancl IrlNIlA

N0\,euìl)er I-otter.
rt(ilI approving thìs pro¡roscd nrle charge, the

(lomnrissioìì llas colrsiclcrecl tlre proposecì nrìo
clrange s inlpact on effic;iencl', conpetitio)1, an(l
capilal formatiorì. See 15 t-l,S,C, 7Bc(0.

,tct, which lequires, among otheÌ
things, that FINRA's lules be designed
to prevent fi'audulent and manipulative
acts and plactices, to promote just and
eqr.ritable plinciples of trade, and, in
generaÌ, to protect investors and the
public intelest.r zz

As stated above, FINR,{ classifies
albitlatols as "non-public" or "public"
based on their plofessionaÌ and personal
affiliations.

The proposaÌ would, among other
things: (1) Permanently cìassìfy as "non-
pr,rblic albitrators" individuals with
certain affiliations with the financial
industly; and (2) classify as non-public
arbitrators certain professionals (e.9.,
accountants and attorneys) who
lepresent or provide serrrices to parties
in disputes concerning investment
accounts or tlansactions, or employment
reÌationships within the financial
industly.lTB Consequently, the proposed
rule change would, in some instances,
require the reclassification of current
public arbitrators to non-public
arbitlators.

As stated in the Notice of Filing, the
proposed rule cìrange was designed to
address concerns regarding the
perceived neutrality of the pubìic
arbitratol roster raised by both investor
representatives and financiai industry
representatives, 1 7e Specifically, the
classification of individuaìs affiliated
with the financial industry as non-
public arbitrators responds to concerns
of potential bias of albitrators, whethel
actual or peÌceived, in favor ofthe
industry.t,r,r Similally, the classification
of investor Advocates as non-public
albitrators responds to concerns of
potential bias of arbitrators, whether
actual or pelceived, in favor of
investors.l 8l

The Commission believes that the
proposed rule change worild help to
address any perceived bias of public
arbitlators by classifying certain
individuals with either financial
industry experience ol significant
experience representing investors as
non-public arbitrators. Accoldingly, the

177 15 tJ.S.C. 7Bo-3(b)(6).
17|t See inlLtr pp. 4142lbr a discrtssion of otìrer

provisions of the proposed ruÌe clrange.
17!)Sce Noticc of Filing, 79 FR 38080, 380B1 (Jul.

3, 2014).
1ûo See.SllìMA November Lctter and CSLC l,ettel

see o/so SIFMÂ Juì\¡ l-etter, Aidikoff Lettcr,
Ilaklìliari July Letter, NASAA JuÌ1,l,elte¡, ancl
PlÂllÂ I-ctte¡.

r3r See SIFMA Novenller l-etter aDcl Al(l I-ctter;
sr:e o1.ço SIFMA July Lcttcr, fSÌ l-ctter, Berthel
I-cttcr, arcl'f1pe A l:omr Letters; ¿r¿rl sce Ìrriccllua¡r
C)doì)er l,etter. tlMlRC l,cttcr. GSll l-etter. CSI-C
l¡:ttn. NASAÂ Novcnrbcr I-e tte r. Sccond l']lÌìC
Novcruìrcr l,cttcr. NASÂÀ Jrtl¡, Lctter. PÌ,4.ìl^ l-cltcr
Ste¡rlrr,'ns l,etter, PIIìC Julv Lotter. lJaciDe l,ctter.
Mass [,cttr]r, I lardinar; Lctter. and lìiecìnran JuÌr,
l,ctter.
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Commission also believes that the
proposal would enìrance the perception
of neutlality of the entile FINRA
arbitlation folum. The Commission
recognizes commenters' concerns that
classifying Investol Advocates as noìl-
public investors may be inconsistent
with their histolic view of non-public
and public arbitrators (i.e., classifying
public arbitlators and non-public
arbitrators based on their affiliations (or
lack thereoÐ with the financial
industly).r02 The Commission also
recognizes, however, that the public
interest would be served by addlessing
conceÌns of fairness and neutlaìity for
all forum ¡5s¡5.'18ír

The Commission also recognizes the
concerns of some commenters that the
ploposed rule change would require
FINRA to reclassify some current public
arbitrators as non-public arbitrators and
that these reclassifications may
temporarily reduce the number and
quality of the public arbitrator pool,
pariicularly in light ofthe
implementation of FINRA's alÌ-public-
panel lules.18a The Commission.
however, also recognizes FINRA's
culrent and proposed future efforts to
help ensure the sufficiency ofthe pubìic
arbitrator.Dool.lss

Although FINRA srared rhat it
currently anticipates having a sufficient
number of pubìic arbitrators to serve the
immediate needs of fomm users, it also
acknowledged that the proposal may
necessitate aggressive arbitlator
recruitment. 1 86 Accordingly, FINRA
stated that it is committed to help
ensur-e that the forum has a sufficient
number of public arbitratols to serve the
needs of its forum members in each of
its healing locations.187 For example,
FINRA stated that it intends to conduct
a detailed suÌvey of its public arbitrators
as part of an impact analysis to assist in
allocating its resources to recruit pr-rblic
arbitrators in the areas most needed,ltr¿ì
In addition, FINRA stated tìrat it intencls
to devote its resoulces to recruiting
aÌbitratort. l 8s

ttt2 See, e.g., CSI-C l-ctler, N.ASAA Novembe¡
Lctter, NASAA. JuÌy l-ctter, PIAIIA l-ette¡,.Ste phens
l,ctter, PIRC'Jul¡, Letter, Bacine Letter, Friedman
JuÌy Lcttcr, lla¡climar Letter, aìrd Mass Lcttcr.

rü3.see FINRA September l.,etter, !'INRA
NoveDrl)cr Lctter. ancl FlNllA l)ecenì¡e¡ l,elter.

1tt't See, e.8.,IlcÌrdcr l-ctter, PIRC I"irst Novembe¡
Letter, GSll l.etler, SAC October Letter, .SAC JuÌv
Letter, a¡rcl N.A.SAA Julv l-cttcr.

r 35 .9ee FINRA Noycnrber l,cttc¡ anrl FINIìA
Der:anber l-cttcr.

r8'r.crre I"lNlì^ Novcnrber l,ctter a¡cì FINììA
l)ecùììl)cr Lctlcr.

rrrT See FlNll^ Novcmber l-ctter alt'l lilNllr\
l)0cenìller l,ettcr.

'ü3.See FlNlìA Sc¡rtcnrbcr l,cttcr ancl I-'lNlì.Â
ÌlL'c{lr ìr l)rìr l,el t r)r.

rü!¡ çcc FINIIA Novc¡rrl;e¡ l,ettcr ancl l'lNlìA
I)¡:cc¡rll:r Ì,t:ttcr.

Furthelmore, FINRA stated that it has
taken steps to enhance albitrator
retention. For example, FINIìA stated
that it has implemented a new t'ule to
increase the amor-rnt of honoraria paid to
its arbitrators.lso In addition, FINRA
stated that it intends to inclease tìre
amount of honoraria paid to arbitrators
when a party or parties postpone or
cancel hearing sessions on shoú
notice.l e1

While FINIìA acknowÌedges that the
proposed rr.rle change will necessitate
aggressive arbitrator recluitment to help
ensuÌe that its arbitration forum will
continue to have sufficient public
arbitrators to prevent delays in all
hearing locations,le2 the Commission
pleliminarily believes that FINRA's plan
to mitigate such deìays is appropriate,
particularly in ìight of lhe primary
objective of the proposal-improving
the perceived neutlality of its arbitrators
and integrity of its arbitration forum.

In sum, the Commission believes that
the ploposed rule change would help
address forum users' perceptions of
neutrality in, and maintain the integrity
of, the arbitration forum. In addition,
the Commission beÌieves the potentiaÌ
negative effects (in particular, a

temporary decline in the number of
available pubÌic albitlators) will be
mitigated by FINRA's proposed
recmitment and retention of public
arbitrators.

The proposed rule change would also:
(r) Extend the cooling off period for
Industry Affiliates and Investor
Advocates to five years, and (2) use
professional time to quantify
professional work when determining
whether a person qualifies as an
Industry Affiliate or Investor Advocate.
Although some commentels stiggested
alternatives, such as proportionaÌ
cooling off periods or using revenue,
instead of professional time, to qr.rantify
professional work, FINRA stated its
belief that a bright-line test is more
workable and eases administratir¿e
burdens while addressing concelns
about potential or perceived bias in the
forum.

In addition to the amendments
discussed above, the proposed lule

l(r{) .9ee .guplr note 125.
1el Sce, e.g., FINRA Deccnber Le tter; .see r¡lso

lìxcìrarge Act Ilclease No. 74289 (Fcb. 18, 2015), B0

FIì 9773 (Feb. 24,2o1s\ (Notlce ofl'iling ofa
Proposcd Rule Cìrange to -Amcnd tìrc Coclcs of
Arbilration Procetlurc to hlcrease tìlc Late
Canccllation li'ee) (FINRA proposed ntÌe cìratrgc lo
anrcnd Rules 12214 í\ùd 12601 oftÌìc (ì¡storìcr
Coclc and lìules 13214 aDd :13601 of lìre hrdustr¡,
Code to rcquirc, anroIB ollìcr tìliDgs. that parties
gi\/e rìlore aclr'¿urcc notice before r;artcelling or
postponing a hcarirg, or be asscssecl a lrigher ìatc
r:ancelÌation fec if such noti(ìe is nol ¡rrovicìecl).

r1)2 S'ec ìrÌNlìA November l-etter.

change would make several additional
changes to the Codes. Fol instance, the
ploposal would (r) add new categories
of financial industry personnel r,r'ho

would be cìassified as non-public
arbitrators, in particular persons
associated with, including registered
thlough, a mutuaì fund or hedge lund
and persons associated witir, inclucling
registered through, an investrnent
adviser; (z) reduce from 20 to 15, the
number of years a person must work
over the course of his or her caleer in
specified capacities in order to be

¡relmanently classified as a non-public
arbitrator; and (3) redefine the definition
of "immediate family member" as well
as add a two year cooling off peliod for
individuals whose immediate family
members engage in specified activities
that disqualify them from serving on the
public arbitrator roster.

The Commission aìso recoglìizes some
ofthe other concerns raised by
commenteÌs regarding the plocess
FINRA used for proposing this ruìe.
Some commenters expressed conceln
that FINIìA did not perform a cost-
benefit analysis priol to proposing the
ruÌe change.lçr3 Other commentels
recommended that FINRA submit tlie
proposal to its Arbitration Task Force
priol to proposing it.rs4 In response,
FINRA identified the process it took in
developing and considering the
proposal, incÌuding consultation with
its NAMC, interested groups, and other
forum users; stated that additional
consideration by the -Arbitration Task
Force is not precìuded; and stated its
intent to perform future cost-bel'refit
analysis to prevent burdening its
arbitrators prior to the effeciiveness of
the proposed new Lule,les In sum, the
Commission believes that FINRA gave
due consideration to the proposal and
met the requirements of the Exchange
Act. However, the Commission will be
interested in the lesults of FlNIÌA's
future cost-benefit analysis and the staff
will monitor the consequences of
approval of the ploposed lr.rle change.

For tlie reasons stated above, the
Commission finds that the proposed
lule change is consistent r,r¡ith the Act
and tlre lrrles and regrrlations
therer.rnder,

1!r:r Sce l'ricclrniur Octoller I-ettcr. PllìC l:'irst
Nove¡rbe¡ l-etld, aìld S,AC Oclol)or l-ettq; .scc (¡/so

SAC July Letter ancl lì¡iccìrnan lull'Lcttcr.
r!)'1 ,See I'rie(lÌÌarì Octollcr Le tt{rr nD(ì S^L- OrJobcr

I-cttcr; sce clso lì'r¡e(liììaìl )ul¡r 1-01,",.
res Scc FlNlìA Sc¡rtembrr l,ottcr, ì:'lNIì.A

Novcnbor l.cllH, aìl(l FINIìA l)cr;cml;t¡r l,cltcr.

kI
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V. Conclusion
It is therefoLe ordered pursuant to

section 19(bX2) of the Act 1lxi that tlìe
ploposed nrle change (SR-FINRA-
2o1.4-o29) be and hereby is approved.

Fol the Commission, by the Ilivision of
Trading and Markets, pulsì-rant to clelegatecl
authority.r s7

fill M. Peterson,
Assìstant Secretary.

LFR Doc. 2015-04419 Filed 3-3-15; B:45 anl
BtLLtNG CODE 801.t-01-P

SECURITIES AND EXCHANGE
COMMISSION

IRelease No. 34-74384; File No. SR-MSRB-
201 4-081

Self-Regulatory Organizations;
Municipal Securities Rulemaking
Board; Notice of Filing of Amendment
No. 1 and Amendment No.2 and Order
Granting Accelerated Approval of a
Proposed Rule Change Consisting of
Proposed Amendments to MSRB Rules
G-1 , on Separately ldentifiable
Department or Divlsion of a Bank;
G-2, on Standards of Professional
Qualification; G-3, on Professional
Qualification Requirements; and D-1 3,
on Mun¡cipal Advisory Activities

F-ebrualy 26, 20L5.

L lntroduction
On November 18,201,4, the MunicipaÌ

Securities Rulemaking Board (the
"MSRB" or "Board") filed with the
Securities and Exchange Commission
(the "SEC" or "Commission"), prusuant
to Section 19(b)(1) of the Securities
Exchange Act of 1934 ("Act") 1 and Rule
19b-4 theleunder,2 a proposed rule
change consisting of proposed
amendments to MSRB Rules G-1, on
separately identifiable department or
division of a bank; G-2, on standarcls of
professional qualification; G-3, on
professional qualification requirements ;

and D-t3, on mr,rnicipal adr¡isoly
activities (the "proposed ruÌe change").
The proposed rule change was
published for comment in the Federal
Register on December 5,20'1.4.3

The Commission received five
comment ìetters on the ploposed r-ule
change.a On Febluary 5, 2015, the

re(j 15 u.s.c. zBs(b)(2).
re7 17 cFlt 200.30,3(a)(12).
I 1s U.S.C. 7Bs(b)(11.
r 17 cìrR 240.19b 4.
:ì.Securitics lìxclrangc Acl ììcleasc No. 73708

(Deccnrber 1. 2o1 4). 7 I ltll 7 222'¿ ( ì)ecernì;r:r 5,
2014) (th" l)rllrusirrg Iìelcasc I.

a.Sec. l,etters froru A¡ronl,nrous. clatecl Ilccenrber
25,2O14; Lesìic M. Noru,oocì. N4anaging l)iroc;tor
alrd Associate General Counscl..Sccuritics Ilrdustrv
ancì liinanciaÌ Mark0ts Association ( .SIJìlr4Â ),

MSRB submitted a response to the
commerÌts on the proposed rule change 5

and filed Amendment No. 1

("Amendment No. 1").o

The Commission received two
comment letters on Amendment No. 1.7

On February 20,201.5, the MSRB
submitted a response to the comments
on Amendment No.1.rrOn February 25,
2015, the MSRB submitted Amendment
No. 2 ("Amendment No. 2" and together
with Amendment No. 1, the
"Amendments").e The Commission is
publishing this notice to solicit
comments on the Amendments from
intelested persons and is approving the
proposed rr.rle change, as modified by
the Amendments, on an accelerated
basis.

II. Description ofthe Proposed Rule
Change

Accolding to the MSRB, the purpose
of the proposed rule change is to
establish plofessional qualification
lequirements for municipal advisors
and their associated persons and to
make related changes to select MSRB
rules.l(ì A full description of the
proposed rule change is contained in
the Proposing Release.

dated December 26, 2014 ("SIFMA Letter");
Anonynous Attorney, on behalf of a registered
investmerìt advisor and municipal atlvisor
("Auonymorts Attorney"), dated Deccnber 26, 2014
("Anonymous Lette¡"); 'lamara K. Salmon, Senior
Associate Coursel, IÌìvestment ConpaDy Inslitute
("lCI"), dated December 29, 2014 ("ICI Letter"); and
Tcrri IIcator, President, Nationâl Associatioìì of
Municipal Âdvisors ("NAMA"J, dated Janrtary 27,
2015 ("NAMA Lettcr No. 1").

5 See Letter to Secretary, CommissÍon, from
Lawrcnce P. Sandor, Deputy General Connsel,
MSRB, dated February 5, 2015 I"MSRB lìespouse
Letter No. 1").

{)Scc Lettcr to Secretar¡r, Comrnission, from
Lau'rence P, Sandor, Deputy General Counsel,
MSRB, dated F'ebntary 5, 2015. AnÌendnìerìt No. 1

partially amends tìre text of the proposed ntle
change to revise Rules c-r[a)(ii)(B), G-s(a](i)(A)(2)
ancl G-3(b)(i)(B) by deleting the follou,i¡rg clause:
"Except to t]le extent a persorì nust be qualilied as

a munici¡raÌ advisor representative to perfornì suclì
scrvices." The MSIIB beÌicves that it u,ould be

l]remalure to include sucìr clause until certajn
founclatjonaÌ nrles regarding rrunicipaì advisors are
approvcd and effective.

7 Se¿, I-etters frorn Dave A. Salrchcz AtlorreJ, at
l¿qr ("Sanchez"), dated Fel)ruary :t2, 2015
("Sancìrez l,etter"); arcl Tcrri Ileaton, Presjdent,
NAMA, clatccl Februar¡' 12, 2015 ("NAMA l-etter
No. 2").

¡r ,Sec, I-etter to Secretary, Conmissiolr, fronr
I-au'rcncc P. Sanclor, DePut¡' General CounseÌ,
MSIìB. datccl I"ebruary 20, 2015 ("MSÌìB Res¡ronsc
l-etter No. 2" ancl togcthcr u,ith MSRII lìesponse
l,etter No. 1, the "MSRD Ilesponse I-ettcrs").

'),9cc l,cttcr to Secretarl', (bnillissioD, fronr
N4ichaeÌ Cou,art, Assistaìrt Gencral Corursel, MSIìIl,
cìaterì l.'ebnrary 25,2o15. Anrcnclmert No. 2

partially amcnds Amendnlu)t No. 1 lo corroct ¿ì

ter:hDical error in a qrìotation of rulc tcxt.
rr).Sec.sr/plo notc 3 at 2.

1. PLoposed Amendntents to Rule G-1

The ploposed amendments to Rule G-
1 includes language to provide that, for
purposes of its municipal advisoly
activities, the term "separately
identifiable department or division of a

bank" wouìd ìlave the same meaning as

used in 17 CFR 24o.'t5Ba1.-1(d)(+;.tt

2. Proposed Amendments to Rule G-2

The proposed amendments to Rule G-
2 add a basic requirement that no
municipal advisol shaìì engage in
municipal advisory activities unless
such municipal advisor and every
natural person associated with such
municipal advisor is qualified in
accordance with the rules of the
Board.12

3. Proposed Amendments to Rule G-3

Apprenticeship
MSIìB Rule G-3 currently lequires a

municipal securities representative to
serve ân apprenticeship period of 90
days before transacting business with
any member ol the pr-rblic or receiving
compensation for such activities.l:ì The
MSRB believes that dealels and
municipaÌ advisors should determine
the length and nature of the initial
training for newly registered peÌsonsi
consistent with inclustry feedback and
tìre apploacìr taken by Financial
Industry Regulatoly Authority
("FINRa";.'o Acco.dingly, the proposed
amendments to RuÌe G-3 eliminate the
apprenticeship requirement for
municipal securities representatives
and, similarÌy, do not propose an
apprenticeship r-equirement for'
rnunicipal advisor representatives. 1 5

New Registration CÌassifications

The proposed amendments to Rule G-
3 create two new Ì'egistration
classifications: (i) Municipal advisol
representative; and (ii) municipal
advisol principal.r''

'l'he prioposed âmendments to lìrrlc C-
3 define a "mrrnicipal advisor
representative" as a natural person
associated with a municipal advisor'
who engages ir-r municipal advisoly
activities on the municipal advisor's
behalf, other than a person perforning
only cìelical, administl'ative, suppoÌt ol'
sirnilar' ftrnctiol-ls. 1 7'Ì'he ploposed
amendments to lìuÌe G-3 r'equile eacìr
municipaì adrrisor leplesentative to take
and pass the Mnnir;ipal Advisor

r1 Sce llxhibit 5 of the .Amr:ntl¡tents
12 Id.
r:r,9ee.çupl(¡ notc :ì at !).
tt lcl.
tr Id.
rrì .t(-? .çuptr¡ ì0tc -l:1.

17 ltl


